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In March 2004, the French Parliament passed Statute 228 and prohibited ‘the
wearing of clothes or symbols through which pupils conspicuously manifest
D UHOLJLRXV DIÀOLDWLRQ· $OWKRXJK PXFK KDV EHHQ ZULWWHQ DERXW WKLV SLHFH RI
legislation, no comprehensive review of its legislative history has been carried
out and its parliamentary debates have never been translated into English. This
article will review the work of the French Parliament in 2004 and will argue
that Statute 228 is the result of a strong political consensus that was widely
supported by the French public. Yet the piece will also show that secularism
¶ODwFLWp·  ZDV E\ QR PHDQV WKH RQO\ UHDVRQ SURPSWLQJ WKH )UHQFK SROLWLFDO
elite to rally behind a common statute. Public hostility to the Islamic veil
DQG LWV UHDO RU SHUFHLYHG  PHDQLQJV SROLWLFDO LUULWDWLRQ WRZDUGV MXGJHV DQG
WKHLU DFFRPPRGDWLQJ DSSURDFK IHPLQLVW RSSRVLWLRQ WR WKH 0XVOLP KHDGVFDUI
DQ[LHW\ RYHU WKH VSUHDG RI ,VODPLF H[WUHPLVP DQG SODLQ ¶,VODPRSKRELD· ZHUH
equally strong in sealing the passage of Statute 228. Only an in-depth review
RI WKH VWDWXWH·V OHJLVODWLYH KLVWRU\ DQG RI LWV SDUOLDPHQWDU\ GHEDWHV FDQ EULQJ
these underlying rationales to the surface. This review also suggests that while
French MPs agreed that a piece of legislation was necessary, they disagreed over
its language and over the reasons for its adoption.
En mars 2004, le Parlement français a adopté la Loi 228 qui interdisait ‘le
port de signes ou de tenues manifestant une appartenance religieuse dans les
pFROHVFROOqJHVHWO\FpHVSXEOLFV·%LHQTXHEHDXFRXSG·HQFUHDLWFRXOpDXVXMHW
GHFHWWHORLLOQ·H[LVWHDXFXQHDQDO\VHFRPSOqWHGHVRQKLVWRLUHOpJLVODWLYHHWOHV
GpEDWVSDUOHPHQWDLUHVSRUWDQWVXUOD/RLQ·RQWMDPDLVpWpWUDGXLWVHQDQJODLV
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Le présent article analyse le travail du Parlement français en 2004 et soutient
TXHOD/RLHVWOHUpVXOWDWG·XQFRQVHQVXVSROLWLTXHODUJHPHQWDSSX\pSDUOH
SHXSOHIUDQoDLV3DUFRQWUHFHWDUWLFOHGpPRQWUHUDDXVVLTXHODODwFLWpQ·pWDLWSDV
ODVHXOHUDLVRQPRWLYDQWO·pOLWHSROLWLTXHIUDQoDLVHjVHUDOOLHUGHUULqUHFHWWHORL
/·KRVWLOLWpSXEOLTXHHQYHUVOHYRLOHLVODPLTXHHWODVLJQLÀDQFH UpHOOHRXSHUoXH 
GHFHOXLFLO·LUULWDWLRQSXEOLTXHHQYHUVOHVMXJHVHWOHXUDSSURFKHDFFRPPRGDQWH
O·RSSRVLWLRQIpPLQLVWHDXYRLOHPXVXOPDQO·DQ[LpWpUHVVHQWLHIDFHjODPRQWpHGH
O·H[WUpPLVPHLVODPLTXHHWO·LVODPRSKRELHRQWDXVVLMRXpXQU{OHLPSRUWDQWGDQV
O·DGRSWLRQGHOD/RL6HXOHXQHDQDO\VHDSSURIRQGLHGHO·KLVWRLUHOpJLVODWLYH
GHFHWWHORLHWGHVHVGpEDWVSDUOHPHQWDLUHVSHXWUpYpOHUOHVUDLVRQVVRXVMDFHQWHV
Cette analyse suggère aussi que bien que les membres du Parlement français
pWDLHQWG·DFFRUGTXDQWjODQpFHVVLWpGHFHWWHORLLOVQHV·HQWHQGDLHQWSDVVXUOH
texte de la loi et les raisons pour lesquelles elle devait être adoptée.
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I. INTRODUCING THE CONCERT OF 2004: SYMPHONY OR
CACOPHONY?
“[A]fter this debate, after a vote of this magnitude, the Republic and laïcité
are strengthened”.1 So said the French Prime Minister, Jean-Pierre Raffarin,
after the Lower House passed a bill that came to be known as the “anti-veil
legislation” in March 2004.2´,QHOHPHQWDU\LQWHUPHGLDWHDQGKLJKVFKRROVµ
the statute reads, “the wearing of clothes or symbols through which pupils
FRQVSLFXRXVO\PDQLIHVWDUHOLJLRXVDIÀOLDWLRQLVSURKLELWHGµ3
There can be no doubt that this law was strongly supported by French
Members of Parliament (MPs): in the $VVHPEOpH1DWLRQDOH (Lower House) 494
MPs voted in favour and only 36 opposed it, while in the Sénat (Upper House)
the majority was 276 in favour to 20 opposed.4 These numbers also convey
the considerable bi-partisan consensus behind the text: “The law proposed
here has become a necessary one”,5 the leader of the centre-left Parti Socialiste
36  GHFODUHG LQ H[SODLQLQJ KLV JURXS·V YRWH ´>$QG@ LW LV SUHFLVHO\ EHFDXVH
this is a necessary law that the Socialists have approached the debate with a
responsible and constructive spirit”.6 Out of the 142 votes cast by the PS, 140
were in favour and only 2 opposed the legislation.7 As for the ruling party,
the centre-right Union pour un Mouvement Populaire (UMP) had fathered the
project and was strongly supportive: “Thanks to this law”, the UMP leader
in the Lower House stated, “school principals and teachers will … be more
effectively protected against the pressures of certain activist minorities”.8 Of
the 360 votes expressed by the UMP, 330 were in favour, 12 were against and
18 were abstentions.9
,W LV D PHDVXUH RI WKH FRQVHQVXDO FKDUDFWHU RI WKLV VWDWXWH WKDW WKH
strongest objections came from the smallest parties. The small Union pour la
Democratie Française (UDF) was divided (13 votes in favour, 4 against and 12
abstentions),10 while only the far-left Communistes et Republicains voted against
1
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France, JO, Assemblée nationale, Débats parlementaires, /DwFLWp/H'pEDWjO·$VVHPEOpHQDWLRQDOH [Laicism :
The Debate at the National Assembly], Compte rendu intégral, 2nd session of 10 February 2004, at
316 (Jean-Pierre Raffarin) [Débats]. All translations are my own. For the sake of readability—but with
UHJUHW³,WUDQVODWHGDOO)UHQFKSDVVDJHVLQWR(QJOLVK
Loi n. 2004-228 du 15 Mars 2004, JO, 17 March 2004, (65), 5190.
Ibid at (2), art 1.
Débats, supra note 1 at 325-327.
Ibid at 313.
Ibid.
Ibid at 326-7.
Ibid at 2nd session of 5 February 2004, at 263 (J Barrot).
Ibid at 325.
Ibid at 327.
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the bill with a majority of 14 to 7.11 Apart from these limited exceptions, the
French Parliament seemed to be engaged in a veritable concert performed in
honour of the very French idea of laïcité.12
Playing in a concert, however, requires plenty of rehearsal before the
show and French MPs certainly cannot be accused of improvisation in the
spring of 2004, as Statute 228 was the culmination of a lengthy process that
had occupied politicians for years. Since 1989 several bills were introduced
by the UMP, UDF and PS parties.13 While they differed in their approach,
they each agreed on the defence of laïcité and on limiting the expression of
V\PEROLVP DW VFKRRO $IWHU D YHULWDEOH PHGLD WVXQDPL ÁRRGHG WKH FRXQWU\
LQLQÁXHQFLQJSXEOLFRSLQLRQ³DQGWKXV03V³WROHJLVODWHDJDLQVWWKH
veil,14 several parliamentary bodies were formed15 and by January 2004 this
consensus had translated into a bill that was eventually adopted in March.16
Thus, the statute was no accident, and if one is to judge from appearances, the
consensus among MPs and Senators was genuine.
Yet the parliamentary history of this statute suggests that MPs only
partly followed the orchestral score. The law, to be sure, was passed with an
overwhelmingly majority and both of the dominant parties concurred that
the veil issue demanded a political answer. But the language of Statute 228
is nebulous and its parliamentary genesis casts doubts about the underlying
reasons for its adoption. Behind the dry formula of the law there is a universe
RIGHÀQLWLRQVMXVWLÀFDWLRQVLQWHUSUHWDWLRQVDUJXPHQWVDQGGRXEWVRSHQLQJ
up—both between and within )UDQFH·V PDMRU SROLWLFDO SDUWLHV³DQG LW LV WKLV
world that this article seeks to uncover.
After summarizing the legal controversy as it evolved, the article will
examine the work of the French Parliament in passing Statute 228 and will
suggest that the law was the fruit of a real political consensus that was largely
supported by French public opinion. However, it will also highlight that there
were a plethora of reasons that prompted the French political elite to rally
11
12

13
14

15
16

Ibid.
The word laïcité refers to the evolution of Church-State relations in France but it cannot easily be
translated as “secularism” or “neutrality” without losing much of its meaning (see Jean Cornec, Laïcité
>/DLFLVP@ 3DULV6RFLHWH8QLYHUVLWDLUHG·HGLWLRQHWGHOLEUDLULH DW ,ZLOOWKHUHIRUHOHDYHLWLQLWV
original French form throughout this article.
See Fawzia Zouari, Ce voile qui déchire la France>7KH9HLO7KDW,V7HDULQJ$SDUW)UDQFH@(France: Ramsay,
2004) at 175.
For French statistics on popular opposition to the veil, see $SSOLFDWLRQGX3ULQFLSHGH/DwFLWpGDQVOHVeFROHV
Collèges et Lycées Publics [Application of the Principle of Laicism in Schools, Colleges and Public Schools]
3DULV(GLWLRQVGHV-RXUQDX[2IÀFLHOV DWDQG>$SSOLFDWLRQGX3ULQFLSH@
More on this below.
Works on the French law include Dominic McGoldrick, Human Rights and Religion: The Islamic Headscarf
Debate in Europe (Portland, OR: Hart, 2006); Joan Wallach Scott, The Politics of the Veil (Princeton, NJ:
Princeton University Press, 2007).
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behind a common statute. Far from being limited to the much-trumpeted
concept of laïcité WKHVH UHDVRQV LQFOXGHG SXEOLF KRVWLOLW\ WR WKH ,VODPLF YHLO
and its (real or perceived) meanings; political irritation towards judges and
their accommodating approach; feminist opposition to the Muslim headscarf;
DQ[LHW\RYHUWKHVSUHDGRI,VODPLFH[WUHPLVPDQGSODLQ¶,VODPRSKRELD·2QO\
DQLQGHSWKUHYLHZRIWKHVWDWXWH·VOHJLVODWLYHKLVWRU\DQGRILWVSDUOLDPHQWDU\
debates can bring these underlying rationales to the surface.
As we shall see, the French statute on religious signs at school is, in itself,
a symbol: it is a symbol of contempt for Anglo-Saxon multiculturalism and
RIFRQÀGHQFHLQWKH)UHQFKLGHDRIHJDOLWDULDQLVPLWLVDV\PERORIGHÀDQFH
against Muslim extremists and of encouragement for the creation of an ‘Islam
GH )UDQFH DQG LW LV D V\PERO RI WKH SROLWLFLDQV· VXSUHPDF\ RYHU DQG ODFN
RI FRQÀGHQFH LQ MXGJHV DQG WKH MXGLFLDU\ LQ JHQHUDO ,Q WKLV ODVW UHVSHFW LW
represents a highly political icon, for as one MP put it during the debates,
“[p]oliticians are the ones who must…defend the public services—schools,
XQLYHUVLWLHVDQGKRVSLWDOV³DQGUHGHÀQHWKHULJKWVDQGREOLJDWLRQVRIDSHUVRQ
within our polity”17. This article seeks to analyse this anomalous concert
played before the French Parliament and to distinguish the symphony from
the cacophony.

II. VEIL AFFAIRS, 1989-2003: LEGAL CONFUSION OR
POLITICAL FRUSTRATION?
The origins of the French veil controversy go back to the end of the 1980s,
when a number of young girls decided to go to class with a veil (or KLMDE) on
WKHLUKHDGDVDVLJQRIWKHLUIDLWKLQ,VODP18 Although numerically marginal,19
these episodes created a sense of unease among teachers and principals, a
feeling that reached its pinnacle in 1989 when the head of a school in Creteil
decided to forbid the veil and exclude three recalcitrant girls from class.
%HFDXVH RI WKH LQKHUHQW V\PEROLVP RI WKH 0XVOLP YHLO DQG EHFDXVH ,VODP
ZLWKLWVÀYHPLOOLRQDGKHUHQWVLV)UDQFH·VVHFRQGODUJHVWUHOLJLRQWKLVHSLVRGH
gained national prominence and generated longstanding media attention.20
17
18
19

20

Débats, supra note 1, 2nd session of 5 February 2004, at 263 (Michel Charzat).
See Zouari, supra note 13 at 174.
According to one report, the 1989 incidents “never threatened public order and involved no more than
200 out of 300,000 Muslim girls at school”. M. Laroque, /H3ULQFLSHGH/DwFLWpHWOHV6LJQHVG·$SSDUWHQDQFH
j 8QH &RPPXQDXWp 5HOLJLHXVH [The Principle of Laicism and Symbols of Belonging to a Religious
Community], (20 Jan 1990) Juridique Droit Administratif (AJDA) at 42. Note the similarities with the
EXUTDFRQWURYHUV\ZKHQ79FUHZVZHUHXQDEOHWRÀQGZRPHQZHDULQJIDFHFRYHULQJV
For an analysis of the mediatization of the veil in France, see Thomas Deltombe, /·LVODP LPDJLQDLUH
/D FRQVWUXFWLRQ PpGLDWLTXH GH O·LVODPRSKRELH HQ )UDQFH  >,PDJLQDU\ ,VODP &RQVWUXFWLRQ RI
,VODPRSKRELDLQ)UDQFH@ 3DULV/D'pFRXYHUWH DW
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The problems that emerged at the time, however, were more legal than they
were political and they can be summarized in the following question: did the
protection of freedom of conscience under French law include the right of
students to wear a veil in class?

A. FRANCE BETWEEN RELIGIOUS FREEDOM AND LAÏCITÉ
Since the beginning of its modern history, France has regarded freedom
of conscience as a pivotal constitutional right, which is why, in French law,
this freedom can be limited normally only if there is a threat to public order.
“None should be disturbed in his or her opinions, even religious ones, as long
as their manifestation does not trouble public order”,21 the 1789 Declaration of
the Rights of Man and Citizen reads. Although still applicable, this text was
IXUWKHU FRQÀUPHG E\ WKH  &RQVWLWXWLRQ ZKLFK VWDWHV ´>)UDQFH@ HQVXUHV
the equality of all citizens before the law, without distinction of origins, race
or religion. She respects all faiths”.22 Given the strength of this constitutional
protection, it is no wonder that freedom of belief is also forcefully defended at
the level of ordinary laws: “The Republic guarantees freedom of conscience”,
the 1905 Law on Separation between Church and State reads. “She guarantees
the free exercise of religions with the only exceptions provided for in the interest
of public order”.23 The Education Code of 1989 points out that “students enjoy
freedom of information and freedom of expression, in respect of pluralism
and the neutrality principle. The exercise of these freedoms cannot endanger
teaching activities”.24
,Q DGGLWLRQ WR WKHVH GRPHVWLF SURYLVLRQV D QXPEHU RI LQWHUQDWLRQDO
GRFXPHQWV UDWLÀHG E\ )UDQFH DOVR JXDUDQWHH IUHHGRP RI EHOLHI WKH PRVW
LPSRUWDQW EHLQJ WKH ,QWHUQDWLRQDO &RYHQDQW IRU &LYLO DQG 3ROLWLFDO 5LJKWV
,&&35 25 and the European Convention for Human Rights (ECHR).26 The
latter, in particular, is an integral part of French constitutional law and reads:
“Everyone has the right to freedom of thought, conscience and religion. This
right includes the freedom to change his religion or belief and the freedom,
Ferdinand Mélin-Soucramanien, Constitution de la République française [Constitution of the French
Republic] (Paris: Dalloz, 2005) at 7.
22 Ibid at 28.
23
Y. Bruley, /D6pSDUDWLRQGHVeJOLVHVHWGHO·eWDW/HV7H[WHV)RQGDWHXUV [The Separation of Church and State:
The Fundamental Texts] (France:Perrin, 2004) at 435.
24
6HHHVSHFLDOO\&RQVHLOG·eWDWUn Siècle de Laïcité: Rapport Public [A Century of Laicism: Public Report]
(Paris: Documentation Française 2004) at 337.
25
See in particular Article 2 (prohibition of discrimination on the basis of religion) and Article 18 (freedom
of religion only subject to limitations “prescribed by law and necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others”) in P.R. Gandhi, International Human
Rights Documents (Chicago: Blackstone, 2000) at 63-76.
26
,Q DGGLWLRQ WR $UWLFOH  VHH $UWLFOH  JXDUDQWHH RI IUHHGRP RI FRQVFLHQFH UHJDUGOHVV RI VH[ RU
religion).
21
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either alone or in community with others and either in public or in private, to
manifest his religion or belief, in worship, teaching, practice and observance”.27
The constraints placed upon this freedom are, for the most part, associated
with the interests of public order – just as in French domestic law. “Freedom
WRPDQLIHVWRQH·VUHOLJLRQRUEHOLHIVµ$UWLFOHFRQWLQXHV´VKDOOEHVXEMHFWRQO\
to such limitations as are prescribed by law and are necessary in a democratic
society in the interests of public safety, for the protection of public order, health
and morals, or for the protection of the rights and freedoms of others”.28
<HW)UDQFHLVQRWRQO\DFRXQWU\RIULJKWVDQGIUHHGRPVLWLVDOVRWKH¶nation
ODwTXHSDUH[FHOOHQFH·, a place where, historically speaking, the union between
République and laïcité was arguably congenital.29 For centuries France was
considered to be the “eldest daughter of the Church”30 because of the spiritual
fervour of its people and the determination of its governments to act as the
secular arm of Catholicism. However, France also witnessed some of the most
YLUXOHQWDQWL&DWKROLFDQGDQWLUHOLJLRXVHSLVRGHVLQ(XURSHWKHVHFRQÁLFWV
frequently led to civil war and brought the nation perilously close to self-
destruction. Conceived during the Enlightenment, attempted but immediately
aborted in the Revolution, and fully realized only at the beginning of the
20th century, the divorce of Church and State in France WRRNÀIWHHQFHQWXULHV
WR PDWHULDOL]H³ÀIWHHQ FHQWXULHV RI UXWKOHVV FRPSHWLWLRQ EHWZHHQ VSLULWXDO
and temporal power that only came to an end, unilaterally and with great
acrimony, in 1905.31
Considering this historical legacy, and given the fact that laïcitéZDVÀUVW
implemented in schools through a series of educational measures that were
ÀHUFHO\RSSRVHGE\WKH&KXUFK32 it is not surprising that the French education
V\VWHP LV UHJDUGHG DV D YHULWDEOH V\PERO RI WKH 6WDWH·V HPDQFLSDWLRQ IURP
UHOLJLRQLQGHHGWKHFRXQWU\·VOHJDOIUDPHZRUNLVSDUWLFXODUO\DWWDFKHGWRWKH
concept. As early as in 1882 a statute established that “in primary schools,

27

P.R. Gandhi, supra note 25 at 195.
,ELG
29
See e.g. Pierre Goubert, ,QLWLDWLRQ j O·+LVWRLUH GH OD )UDQFH >,QLWLDWLRQ WR WKH +LVWRU\ RI )UDQFH@ 3DULV
Tallandier, 1984) at 13-37; Pierre Miquel, Les Guerres de Religion [The Wars of Religion] (Paris: Fayard,
1980) at 7-29; Michel Vovelle, /DUpYROXWLRQFRQWUHO·eJOLVH'HODUDLVRQjO·ÈWUH6XSUrPH [The Revolution
$JDLQVWWKH&KXUFK)URP5HDVRQWRWKH6XSUHPH%HLQJ@ %UXVVHOVeGLWLRQV&RPSOH[H DW
30
See Bruley supra note 23 (´>O@DÀOOHDvQpHGHO·pJOLVHµ at 162).
31
The papal bulla 9HKHPHQWHU1RV, for example, strongly condemned the separation as “a very clear negation
of the supernatural order” and directly attacked the French law of separation of Church and State (Pius
X, 9HKHPHQWHU 1RV [We Strongly] (Rome, 11 February 1906)). See also Jean-Paul Scot, /·eWDW &KH] /XL
O·eJOLVH&KH](OOH&RPSUHQGUHODORLGH[The State to Himself, the Church to Herself: Understanding
WKH/DZRI@ 3DULVeGLWLRQVGX6HXLO DW+HQU\3HQD5XL]Dieu et Marianne : Philosophie de
la laïcité [God and Marianne: The Philosophy of Laicism] (Paris: Presses Universitaires de France, 2005)
at 181.
32
See Bruley, supra note 23 at 382-83.
28
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religious teaching is given outside school buildings and programs”,33 and
in the same year another piece of legislation emphasized that “in public
schools of all degrees, teaching activities are exclusively assigned to non-
religious >¶ODwTXH·@ personnel”.347KLVOLQHRIUHDVRQLQJZDVDOVRFRQÀUPHGDW
the constitutional level; the 1946 Constitution, for example, proclaims: “The
organization of a public, free and laïque education system at all stages is the
duty of the State”..35 )XUWKHUPRUH WKH YHU\ ÀUVW DUWLFOH RI WKH  &KDUWHU
emphasizes that “France is an indivisible, laïque, democratic and social
Republic”.36 As one author observed, the latter text represented a momentous
passage for French constitutional law, because “laïcité, object of all passions,
obsession of the Republic, [was] elevated to the highest level among the
sources of law. This is certainly peculiar to France [as] the very word laïcité,
which is often impossible to translate into foreign languages, is absent from
other European constitutions”.37,WLVEHFDXVHRIWKLVVWURQJHPSKDVLVRQWKH
neutrality of public schools that French civil servants—and public schools
teachers in particular—are not allowed to wear religious symbols at work.38

i. The Conseil d’État and the Muslim Veil
But what about students, one may wonder? Does laïcité require them
to renounce religious symbols in class as well?39 ,W ZDV LQ UHVSRQVH WR WKLV
question—and as a means of resolving the Créteil case—that Education
Minister Lionel Jospin requested a legal opinion ¶DYLV· from the &RQVHLOG·eWDW,
)UDQFH·VKLJKHVWDGPLQLVWUDWLYHFRXUWLQ+HZDQWHGWRNQRZ´>Z@KHWKHU
considering the Constitution and republican laws and taking into account the
rules of the public school [system], wearing signs of allegiance to a religious
community is or is not compatible with the principle of laïcité”.40
,QZKDWLVFRPPRQO\UHJDUGHGDVWKHODQGPDUNGHFLVLRQRQWKHPDWWHUWKH
&RQVHLOG·eWDWJDYHDTXDOLÀHG\HWSRVLWLYHUHVSRQVHRQ1RYHPEHU41
33

34
35
36
37
38
39
40
41

$YLVGX1RYHPEUH, in CE, -XULVSUXGHQFHGX&RQVHLOG·eWDWVXUOH3RUWGX¶)RXODUG,VODPLTXH·[The
&RXQFLORI6WDWH-XULVSUXGHQFHRQWKH:HDULQJRIWKH¶,VODPLF+HDGVFDUI·@ &HQWUHGH'RFXPHQWDWLRQGX
CE, Unpublished, 1997) at § 1.
Ibid.
Mélin-Soucramanien, supra note 21 at 16.
Ibid at 27.
D. Kessler, La Laicité (France: Pouvoir, 2002) at 20.
See CE, 2 November 1992, Kherouaa, (1992) at 20; and CE, 2 May 2000, Marteaux, (2000).
See Zouari, supra note 13 at 137.
Francis Messner et al, Traité de droit français des religions [Treatise of French Law of Religion] (Paris: Litec,
2003) at 1134.
)RUDQDQDO\VLVRIWKHDYLVVHH-5LYHUR´/·$YLVGHO·$VVHPEOpH*pQpUDOHGX&RQVHLOG·eWDWHQGDWH
du 27 Novembre 1989” [Notice of the General Assembly of the Council of State of November 27, 1989],
(Jan-Feb 1990) 6:1 Revue Française de Droit Administratif 1-6.
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The judges wrote that “Student freedom implies the right for students to
express and manifest their religious beliefs within school buildings in respect
of the principle of pluralism and freedom of others, unless this threatens
teaching activities, the content of programs and the duty to attend classes”.42
As a result of this legal principle, the Conseil concluded that “the wearing of
signs through which students intend to manifest their religious allegiance is
not incompatible with the principle of laïcité per se, since it is representative
of the right to freedom of expression and freedom to manifest religious
allegiance”.43 However, the administrative court limited this provision by
PHQWLRQLQJDQXPEHURIFDVHVZKHUHWKH,VODPLFYHLO³OLNHDQ\RWKHUUHOLJLRXV
symbol—could legitimately be forbidden: “This freedom”, it wrote in what
can only be described as an infelicitous passage, “does not allow students to
wear religious signs that, because of their nature, because of the conditions
in which they are worn, or because of their ostentatious >¶RVWHQWDWRLUH·@ or
GHÀDQW >¶UHYHQGLFDWLI·@ character, constitute an act of pressure, provocation,
proselytism, propaganda, or threaten the dignity or liberty of the student or
other members of the educational community, or compromise their health
or security, or perturb the normal functioning of school activities and their
HGXFDWLRQDOUROHRUWURXEOHWKHVFKRRO·VRUGHUDQGWKHGD\WRGD\IXQFWLRQLQJ
of the education service”.44,QDFFRUGDQFHZLWKWKHDLPRIWKH)UHQFKHGXFDWLRQ
system, the Conseil also noted that religious signs “should not be an obstacle
to the accomplishment of those responsibilities which Parliament conferred
upon public education, namely, the cultural development of children into
responsible human beings and citizens, as well as their personal development.
[The education system] must also inculcate in them the respect for others and
the principle of gender equality”.45
Like any other religious sign, the judges argued, the Muslim veil was
not incompatible with laïcité per se and had to be allowed in the classroom,
unless it met one of the above-mentioned conditions.46,QDQ\HYHQWLWZDVWKH
responsibility of school principals and disciplinary commissions across the
country to assess each case individually, thus implying that any general ban
was contrary to the law.47´7KHLVVXHRIWKH,VODPLFYHLOLVQRWRQHRISULQFLSOH
but a case-by-case matter”, the Commissaire du Governement48 wrote, “and no
42
43
44
45
46
47
48

See CE, $YLVGX1RYHPEUHVXSUD note 33.
Ibid.
Ibid.
6HH&RQVHLOG·eWDWUn Siècle de Laïcité, supra note 24 at 338.
6HH$)HUUDUL´/D/XWWHGHV6\PEROHVHWO·(VSRLUGX'URLWµ>7KH6WUXJJOHRI6\PEROVDQGWKH+RSHRI
Rights], (2004) 16:96 Migrations Sociétés 86.
CE, $YLVGX1RYHPEUH, supra note 33 at §3.
The Commissaire du Gouvernement (or Commissioner-in-Council) advises the government in cases heard
by administrative courts and regional audit courts.
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general interdiction can accordingly be accepted”.49 Tolerance became the
UXOH LQGHHG IRXU ÀIWKV RI WKH H[FOXVLRQV RI YHLOHG VFKRROJLUOV WKDW RFFXUUHG
during the 1990s were deemed to be illegal by the Conseil.50 Prohibitions were
usually based on a disturbance to public order, in accordance with national
and international law,51 and were thus regarded by the supreme administrative
judge as exceptions to the general permissiveness of religious signs worn by
students.52 The problem is not the symbol, the Conseil repeatedly emphasized,
EXWUDWKHUZKHWKHUWKHEHKDYLRXURIWKHVWXGHQWZHDULQJLWFRQÁLFWVZLWKWKH
aims of the French education system.

ii. French Politicians and the Muslim Veil
The 1989 ruling was not appreciated by French politicians, who viewed the
Muslim veil with increasing suspicion. With the aim of clarifying the Conseil
GHFLVLRQ DQG IRU WKH EHQHÀW RI WKRVH VFKRRO SULQFLSDOV FRQIURQWHG ZLWK YHLO
incidents, on 12 December 1989—two weeks after the ruling was delivered—
the Ministry of Education issued a Circular53 that took a far more restrictive
approach to the matter. After acknowledging that “the Conseil established that
there cannot be a general and absolute interdiction of the veil or any other
religious sign”,54WKHGRFXPHQWZHQWRQWRVWDWHWKDW´>Z@KHQDFRQÁLFWHPHUJHV
with reference to a religious symbol, a dialogue must immediately be initiated
with the student and her parents so that, for her own good and for the good of
the school, the wearing of such a sign can be renounced”.55 According to the
minister, therefore, the desirable outcome was the withdrawal of the veil; this
is a rather curious way of interpreting a judgment that had been inspired by
tolerance rather than prohibition.
Notwithstanding this restrictive political stance, in the following years the
jurisprudence of the &RQVHLOG·eWDWV\VWHPDWLFDOO\FRQÀUPHGLWVSRVLWLRQ
although there were limitations—particularly for those behaviours that

49
50
51
52
53

54
55

,Q&+DÀ]DQG*'HYHUVDroit et Religion Musulmane[Muslim Laws and Religion] (France: Dalloz, 2005)
at 197.
6HH +DXW &RQVHLO j O·,QWpJUDWLRQ /·,VODP GDQV OD 5pSXEOLTXH >,VODP LQ WKH 5HSXEOLF@ 'RFXPHQWDWLRQ
Française, 2001) at 240.
6HH+DÀ]'HYHUVsupra note 49 at 195.
Laroque, supra note 19 at 45. See also Ferrari, supra note 47 at 85.
A circulaire is a document that sits uneasily among French legal sources. Theoretically, it is an
administrative document issued by a minister and addressed to civil servants with the purpose of
FODULI\LQJDSRLQWRIODZ$VVXFKLWIRUPDOO\ELQGVSXEOLFRIÀFLDOVRQO\<HW circulaires inevitably affect
the general public—in this case, students—especially when, as in the veil issue, their interpretation of the
existing legislation and of the established case law is questionable.
0LQLVWqUHGHO·(GXFDWLRQ1DWLRQDOH&LUFXODLUHGX'pFHPEUH, in Application du Principe, supra note
14 at 329.
Ibid at 330.
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threatened public order56 and the security of children, or that translated into
a refusal to attend classes57—any general prohibition was considered illegal
and was thus annulled.58 Yet the &RQVHLOG·eWDW went further and in Kherouaa59
underlined that teachers and pupils are burdened by considerably different
duties: “The distinction between the obligations of students and those of
WHDFKHUVKDVQRWVXIÀFLHQWO\EHHQPDGHµLWVWDWHG´6LQFHWHDFKLQJPXVWEH
secular, the obligation of neutrality is absolute for teachers who cannot express
DUHOLJLRXVIDLWKLQWKHLUDFWLYLWLHV,QFRQWUDVWVLQFHIUHHGRPRIFRQVFLHQFHLV
the rule, the principle of neutrality cannot be imposed upon students who are
IUHHWRPDQLIHVWWKHLUIDLWKWKHRQO\OLPLWEHLQJRWKHUSHRSOH·VULJKWVµ60 As a
testimony to this tolerant approach, the &RQVHLO G·eWDW FRQÀUPHG RQO\ HLJKW
out of the forty-nine expulsions of veiled schoolgirls that had been enacted by
French schools between 1992 and 1999.61
However, when a number of school principals expressed their unhappiness
with this situation, politicians quickly reacted. On 20 September 1994 Education
Minister François Bayrou issued a Circular that once again appeared to restrict
the liberal character of the 1989 ruling by adopting a threefold approach.62
)LUVWO\³DQGIRUWKHÀUVWWLPH³WKHYHLOZDVOLQNHGWRWKHLVVXHRILPPLJUDWLRQ
“The French idea of République rejects the fragmentation of the Nation into
separate communities that are indifferent to each other, attached only to their
own rules and laws, and engaged in simple coexistence”, Mr Bayrou wrote.
“The Nation is not only a group of citizens with individual rights—it is a
community with a common destiny >¶XQH FRPPXQDXWp GH GHVWLQ·@”.63 ,Q WKLV
way, the debate on religious signs at school was no longer a matter of religious
freedom, but it was also an issue that concerned the integration of minorities
more broadly; what had been regarded primarily as a legal problem became
eminently political. Secondly, this document did not target religious signs but
VLJQVLQJHQHUDO,WZDVQRORQJHUWKHUHOLJLRXVFKDUDFWHURIWKHREMHFWWKDWZDV
contested but its very nature as a distinctive mark, as a symbol of allegiance,
56
57
58

59

60
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See R. Schwartz, /D-XULVSUXGHQFHGHOD/RLGH [The Jurisprudence of the Law of 1905], (Unpublished
paper, 22 September, 2005).
CE, 10 July 1995, Un Sysiphe, (1995) ADJA at 644, concl. R Schwartz.
See CE, 2 November 1992, 1RWHVXUOHV'pFLVLRQV5HODWLYHVDX¶)RXODUG,VODPLTXH·5HQGXHVSDUOH&RQVHLOG·eWDW
Statuant aux Contentieux >1RWHV RQ WKH 'HFLVLRQV 5HODWHG WR WKH ´,VODPLF 6FDUIµ E\ WKH &RXQFLO RI WKH
6WDWH·V5XOLQJVLQ/LWLJDWLRQ@  $'-$DW6HHDOVR&(1RYHPEHU.KHURXDDHW$XWUHV, (1993)
AJDA at 833; CE, 14 March 1994, Dlles <LOPD], (1994) JCP G.
CE, 2 November 1992, .KHURXDDHW$XWUHV (1993) AJDA at 833. See also R. Cabrillac, M. Frison-Roche & T.
Revet, eds, Libertés et Droits Fondamentaux [Fundamental Rights and Liberties] (France: Dalloz 2005) at
361.
See CE, 2 November 1992, .KHURXDDHW$XWUHV, (1993) AJDA at 833.
+DXW&RQVHLOjO·,QWpJUDWLRQsupra note 50 at 240.
&LUFXODLUHGX6HSWHPEUH, in Application du Principe, supra note 14 at 337-8.
Messner et al, supra note 40 at 1136.
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as a stamp of sectarian membership.64 Finally, the Bayrou Circular created
a distinction between ostentatious symbols (which were prohibited per se)
and discreet ones (which were allowed):65 ´,W LV QRW SRVVLEOH WR DFFHSW«WKH
presence and multiplication of signs that are so ostentatious >¶RVWHQWDWRLUHV·@
that they separate some students from the rules of the school”, Mr Bayrou
wrote, adding that “[t]hese signs are in themselves signs of proselytism”66 and
were thus forbidden. Although the Circular made no mention of the Muslim
YHLOH[SOLFLWO\DQGLWPDGHQRDWWHPSWWRGHÀQHWKHH[SUHVVLRQ¶RVWHQWDWLRXV
V\PEROV· LW QHYHUWKHOHVV UHIHUUHG WR GLVFUHHW V\PEROV DV WKRVH ´PDQLIHVWLQJ
a personal attachment to beliefs, especially religious ones”.67 As one author
observed, “[i]t implicitly follows [from this Circular] that certain religious
VLJQV ÀUVW DQG IRUHPRVW WKH YHLO DUH DXWRPDWLFDOO\ RVWHQWDWLRXV DQG DUH
prohibited per se because they imply an attachment to a certain community”.68
Again, this is a peculiar interpretation and arguably it is a far cry from the
liberal spirit of the &RQVHLOG·eWDW·VFDVHODZ7KHIDFWWKDWWKH%D\URX&LUFXODU
indirectly targeted the Muslim veil was so clear that even the Commissaire du
GouvernementDFNQRZOHGJHGLW´7KH0LQLVWHUKDVWDNHQFDUHQRWWRGHÀQHLQ
the Circular what he regarded as ostentatious signs”, the Commissaire wrote.
“Saying that a Muslim veil is ostentatious per se would have been contrary to
[the &RQVHLO·V] case law…[and while] there can be no doubt that the Minister
has this understanding of the Muslim veil… he has been very careful in the
Circular not to spell out his personal view”.69

iii. The Conseil d’État Reasserts its Jurisprudence
The Conseil GLG QRW DSSUHFLDWH 0U %D\URX·V &LUFXODU DQG LW PDGH LWV
displeasure clear a few months later. The Education Minister was only
giving “his interpretation of the laïcité principle”,70 the judges wrote, and
his document “[did] not contain any rule directly applicable to students”.71
64

65

66
67
68
69
70
71

6HH0LQLVWqUHGHO·(GXFDWLRQ1DWLRQDOH$QQH[H3URSRVLWLRQG·$UWLFOHj,QVpUHUGDQVOH5qJOHPHQW,QWpULHXU
des Etablissements [Appendix3URSRVHG5XOHWR,QVHUWLQWRWKH,QWHUQDO5HJXODWLRQVRI(VWDEOLVKPHQWV@, in
Application du Principe, supra note 14 at 337.
See &LUFXODLUHQGX6HSWHPEUH, supra note 62 (the Circulaire concluded with the following
LQYLWDWLRQ WR WHDFKHUV DQG SULQFLSDOV ´>,@ WKXV DVN \RX WR SOHDVH SURSRVH«WKH LQWHUGLFWLRQ RI WKHVH
ostentatious signs (“signes ostentatoires”), bearing in mind that the presence of more discreet signs
merely expressing the attachment to a personal conviction cannot be prohibited, as the &RQVHLOG·eWDWhas
made it clear” at 337.)
Ibid.
Ibid at 337-8.
Messner et al, supra note 40 at 1136.
,Q&(6HSWHPEHUUn Sysiphe, (1995) AJDA at 647.
IbidDW6HHDOVR5DSSRUW&OpPHQWLQ&RQVHLOG·eWDW Un Siècle de Laïcité, supra note 24 at 25.
CE, Un Sysiphe, supraQRWHDW6HH&RQVHLOG·eWDWUn Siècle de Laïcité, supra note 24 at 339.
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0RUHRYHU WKH &RXUW·V VXEVHTXHQW FDVH ODZ FRQÀUPHG WKLV GLVWDQFLQJ IURP
any political interpretation of religious signs at school: the prohibition of
RVWHQWDWLRXV V\PEROV ZLWKRXW DQ DFFXUDWH GHÀQLWLRQ RI ZKDW ¶RVWHQWDWLRXV·
means “cannot but involve a case-by-case approach”,72 the judges ruled. As
IRU WKH 0XVOLP YHLO WKH\ FRQÀUPHG WKDW LW ´FDQQRW EH UHJDUGHG DV D VLJQ
having an ostentatious or subversive character per se >¶FDUDFWqUHUHYHQGLFDWLI·]
nor [should it be seen] as an act of proselytism that necessarily puts pressure
on others”.73,QVXEVHTXHQW\HDUVDGKHULQJWRWKLVLQWHUSUHWDWLRQWKHConseil
annulled a number of exclusions of veiled schoolgirls for various reasons,
including where there was little evidence that their veil represented an act
of proselytism or propaganda;74 where the garment had automatically been
regarded as incompatible with ODwFLWp75 where such expulsions had been
based simply on the substantial number of veiled students at school or on
RUJDQL]DWLRQDOGLIÀFXOWLHV76 and where the alleged disturbance to public order
had remained unsubstantiated.77 Moreover, when a lower court described the
veil as “ostentatious per se, and linked with an obedience to foreign-based
religious extremism”,78 the Commissaire censored this interpretation on the
grounds that “such an approach is not based on the sign itself but on its
perception. At issue here is obviously not the veil but the interpretation given
to this symbol, some people seeing it, rightly or wrongly, as an instrument of
proselytism. Yet neither the school nor the judge can adopt this kind of logic
without violating the principle of laïcité as well as those of freedom of religion
and belief”.79,QVRZULWLQJ³DQGLQRQO\XSKROGLQJWKRVHVDQFWLRQVSURQRXQFHG
against schoolgirls who had participated in “protests that threatened the
public order of the school”80—the Conseil effectively “neutralized” the Bayrou
Circular.
72
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Zouari, supra note 13 at 211.
CE, 27 November 1996, /LJXH,VODPLTXHGX1RUG:LVVDDGDQHHW-HRXLW  -&3*,,QRWHE\%
6HLOOHU´/H3RUWGHV6LJQHV([WpULHXUVGH&RQYLFWLRQ5HOLJLHXVHVjO·eFROH8QH-XULVSUXGHQFH$IÀUPpH
une Jurisprudence Contestée” [The Wearing of Symbols of Religion Conviction at School. An Asserted
Jurisprudence, A Contested Jurisprudence] (Jan-Feb 1997) 13:1 Revue Française Droit Administratif at
151-72.
CE, 27 November 1996, 1DGHUDQ (1996) ADJA; CE, 2 November 1992, Kerhouaa (1992) ADJA; CE, 14
March 1994, Yilmaz (1994) ADJA; CE, 20 May 1996, Ali (1996) ADJA.
CE, 20 May 1996, $OL(1996) Revue Française Droit Administratif 169, note C. Durand-Prinborgne. See
also: CE, 1RWHVXUOHV'pFLVLRQV5HODWLYHVDX¶)RXODUG,VODPLTXH·, supra note 58 op. cit. at 1.
CE, Outamghart (1997) Revue Française Droit Administratif 151-72, note C. Durand-Prinborgne.
CE, 10 March 1995, $RXNLOL  -&3*,,QRWHE\1JX\HQ9DQ7XRQJ&(1RYHPEHU
1996, /LJXH,VODPLTXHGX1RUG:LVVDDGDQHHW-HRXLW  -&3*,,QRWHE\6HLOOHU&(1RYHPEHU
1996,Université de Lille II, (1997) Revue Française de Droit Administratif 170.
´1DGHUDQ F 5HFWHXU GH O·$FDGpPLH GH &OHUPRQG)HUUDQGµ >1DGHUDQ F 5HFWRU RI WKH $FDGHP\ RI
&OHUPRQG)HUUDQG@ $XJXVW 3HWLWHV$IÀFKHV
Ibid.
CE, 27 November 1996, Chabou (1996).
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Thus, although the language of the 1989 judicial opinion was vague
and ambiguous, the Conseil·V SRVW FDVH ODZ ZDV FOHDU DQG DGRSWHG D
consistently liberal approach to the issue. The latter was also in line with the
seminal %HQMDPLQ decision of 1933,81 where the Conseil had pointed out that
it is only through a case-by-case approach that the exercise of fundamental
freedoms and the exigencies of public order can be adequately balanced:82
“[L]ocal authorities have tended to sanction the very act of wearing the veil”,
the judges wrote, “and this would have certainly incurred our censorship”.83
Thus, for the Conseil, only behaviours could be ostentatious, never signs
alone: “The wearing of sign that is ostentatious per se is impossible”, one
author commented, “and [t]he ban pronounced for this reason will not pass
judicial scrutiny [since] it will always be necessary to rely on other factors—
independent of the religious sign—to prove the ostentatious character of the
sign”.84
As subsequent events indicate, however, this approach was soon despised
by school principals and politicians alike, and they increasingly demanded a
more resolute political answer to what they perceived as legal stagnation. The
best solution, they soon agreed, was to establish a new statute.

III. BUILDING THE CASE FOR STATUTE 228: THE
POLITICIANS TAKE OVER
Criticisms of the &RQVHLO G·eWDW·V case-by-case approach—and popular
RSSRVLWLRQWRWKH,VODPLFYHLO³VRRQEHFDPHVRVWURQJWKDWLWSHUPHDWHGWKH
entirety of the French political spectrum (the Socialists, who had previously
been supportive of the Conseil, soon came to rally behind the ruling UMP
party in calling for legislation on the matter).85 Moreover, despite the actual
diminution in the number of veiled schoolgirls in France,86 the Conseil was
81
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83
84
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See CE, 19 May 1933, %HQMDPLQ (1933) Rec 541 (“[t]he Benjamin jurisprudence, bearing in mind the
circumstances of each case, strives to conciliate the exigencies of public order and the exercise of
IXQGDPHQWDO IUHHGRPV LQ WKDW DQ\ UHVWULFWLRQ LPSRVHG WR WKH VDLG OLEHUWLHV PXVW EH MXVWLÀHG E\ WKH
legitimate purposes pursued”).
6HHLQWKLVVHQVH'.HVVOHU´1HXWUDOLWpGHO·(QVHLJQHPHQW3XEOLFHW/LEHUWpG·2SLQLRQGHV(OqYHVµ>7KH
1HXWUDOLW\RI3XEOLF(GXFDWLRQDQGWKH)UHHGRPRI6WXGHQW¶V2SLQLRQV@ 1RYHPEHU 5HYXH
Française de Droit Administratif at 112-8.
CE, 1RWHVXUOHV'pFLVLRQV5HODWLYHVDX¶)RXODUG,VODPLTXH·VXSUDnote 58 at 2.
B. Seiller, note to CE, /LJXH,VODPLTXHGX1RUG:LVVDDGDQHHW-HRXLWVXSUD note 77.
Zouari, supra note 14 (as one Socialist leader put it, “[a]t the time, we were not aware of the danger of
¶,VODPLVDWLRQ· :H ZHUH SHUKDSV D ELW QDwYHµ DW   6HH DOVR ) /RUFHULH La Politisation du Voile [The
3ROLWLFL]DWLRQRIWKH9HLO@ /·+DUPDWWDQ DW
IbidDW$FFRUGLQJWRWKH,QWHULRU0LQLVWHULQWKHUHZHUHYHLOUHODWHGFDVHVPHGLDWLRQV
and 10 lawsuits, while in 2003 there were 1256 cases, 20 unresolved cases and only 4 exclusions.
According to the Education Ministry mediator, “the situation in schools has somewhat calmed down”.

132



Canadian Journal of Human Rights

(2013) 2:1 Can J Hum Rts

openly accused of timidity and of leaving the responsibility of decisions on
the veil to teachers and school principals.87 “After consulting the judges”,
one author observed with reference to the Jospin government of 1989, “the
executive power was visibly embarrassed by their response”.88 With September
KDYLQJFRQVLGHUDEO\UHLQIRUFHGWKHFRXQWU\·VDOHUWQHVVWR,VODPLFH[WUHPLVP
and its opposition to the veil,89 the dance of political propositions against
school signs began, and what had originated in 1989 as a legal issue turned
into a political matter that would eventually result in the statute of 2004.90 This
VHFWLRQ FRQVLGHUV WKH SDUOLDPHQWDU\ JHQHVLV RI WKLV SLHFH RI OHJLVODWLRQ ÀUVW
with reference to its drafting and then to its evaluation by several legislative
bodies. Doing so offers important insights into the context in which the statute
emerged and the reasons for its adoption.

A. PARLIAMENTARY GENESIS OF STATUTE 228/2004
i. Early Bills on School Apparel
At the beginning of the new millennium, the French parliament was
confronted with a number of bills aimed at regulating a situation that some
school exclusions,91 unprecedented media frenzy92 and widespread political
opportunism93 had depicted as explosive. While these proposals differed in
breadth as well as scope, they agreed that a general rule concerning religious
signs was necessary and that the ad hoc approach of administrative judges was
inadequate.
The bill introduced to Parliament in August 2002 by a ruling UMP
SROLWLFLDQLVHPEOHPDWLFRIWKLV¶WRXJK·DSSURDFKZKLFKZDVDLPHGQRWRQO\DW
UHOLJLRXVLQVLJQLDEXWDWRWKHU¶VHQVLWLYH·V\PEROVDVZHOO´7KHZHDULQJRIDOO
ostentatious signs >¶VLJQHVRVWHQWDWRLUHV·@ expressing a religious, philosophical
or political allegiance or proselytism at school” is forbidden, this proposal
read, and any violation should be sanctioned as a criminal offence.94 The
87
88
89
90
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“The &RQVHLOG·eWDW9HLOV,WV2ZQ)DFHµWLWOHGWKHGDLO\Le Figaro after the Kherouaa decision of 1992.
A. Ferrari, supra note 46 at 93.
According to several surveys on the issue, 75% of French people were in favour of a law against religious
signs at school. Lorcerie, supra note 85 at 20.
See Laroque, supra note 19 at 44. (As one observer wrote, “[i]t would be unjust to reprimand the Conseil
G·eWDWfor having provided a legal answer, because this is precisely its role (even if parts of the public
perhaps expected something else from the institution)”).
,PSRUWDQWZDVWKHH[FOXVLRQRIWZRVFKRROJLUOVIURP$XEHUYLOOLHUVLQ6HHWKHLUERRN//pY\HW$
Lévy,'HV)LOOHV&RPPH'HV$XWUHV [Like the Other Girls] (France: La Découverte, 2004).
2QWKHSODFHRIWKHYHLOLQ)UHQFKPHGLDVHH´)RXODUGVHW,QWpJUDWLRQµ>+HDGVFDUYHV
DQG,QWHJUDWLRQ@LQ'HOWRPEHsupra note 20.
2QWKH¶SROLWLFL]DWLRQ·RIWKHYHLOLVVXHLQ)UDQFHVHH/RUFHULHsupra note 85 at 65-71.
See Bill 172 introduced by Jacques Myard MP (UMP).
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reason for this toughness had little to do with religion; rather, the author of the
bill argued, in schools distinctive signs are divisive and can cause disciplinary
problems.
A few months later, an MP from the UDF party took an even more draconian
approach to the issue, proposing the “prohibition of every manifestation of
political or religious allegiance in school buildings”,95 while in May 2003 a
group of Communist senators introduced a bill that was somewhere between
WKH LQWHUGLFWLRQ RI ¶RVWHQWDWLRXV· V\PEROV DQG WRWDO SURKLELWLRQ ´$OO YLVLEOH
signs >¶VLJQHVYLVLEOHV·@ expressing a political or religious allegiance”96 must be
IRUELGGHQ LW UHDG 7KH FRQFHSW RI ¶YLVLELOLW\·³D ZRUG WR ZKLFK PDQ\ 03V
were partial, but which failed to make it into the new statute—thus entered
into the political discussion.
The real breakthrough in terms of parliamentary numbers, however,
came in mid-2003 and concerned the Socialists. Although the party had long
supported the case-by-case position of the &RQVHLO G·eWDW in May 2003 its
leadership made a dramatic U-turn and called for a statute prohibiting “every
apparent political, trade union, association or religious sign of whatever
nature”97 on the grounds that such signs threatened the school environment
and adversely affected teaching. A few days later, another bill—this time from
D PDMRULW\ 03³LQGLUHFWO\ WDUJHWHG WKH ,VODPLF YHLO E\ UHFRPPHQGLQJ WKH
adoption of criminal sanctions for those parents who “force or allow [a pupil]
to wear any form of ostentatious >¶RVWHQWDWRLUH·@ religious sign that prevents
[him or her] from accessing school activities”.98
7KH IROORZLQJ PRQWKV VDZ D PXOWLSOLFDWLRQ RI VLPLODU LQLWLDWLYHV ,Q
November 2003, for instance, a more comprehensive bill with both positive
and negative components was introduced to the Sénat by the Socialist
JURXS,WVXSSRUWHGWKHLQWURGXFWLRQRIlaïcité and religious history modules
at school, but it also advocated the prohibition of “all religious, political or
philosophical signs…within public school buildings and during any external
activity organized by the school”.99 Finally, in December 2003 another bill
suggested that students make “behavioural and clothing choices respectful
of the principle of laïcité during teaching activities and in places of public
teaching”100 and advocated a ban on “the ostentatious wearing of signs of
95

See Bill 500 introduced by Maurice Leroy MP (UDF).
See Bill 288 annexed to the 13 May 2003 session and introduced by François Autain, Jean-Yves Autexier
and Paul Loridant, MPs (Communistes, Républicains et Citoyens).
97
See Bill 432 introduced by Michel Charasse, Jean Louis Carrère, Alain Journet, Jean-Marc Pastor, Guy
Penne and Josette Durrieu MPs (PS).
98
6HH%LOO;,,OHJLVODWXUHLQWURGXFHGE\'LGLHU-XOLD03 803 
99
See Bill 68 introduced on 14 November 2003 by Serge Lagauche (PS). This Bill was also introduced to the
Lower House. See Bill 1227 introduced on 18 November 2003 by Jack Lang (PS).
100
See Bill 1302 introduced on 17 December 2003 by Laurent Hénart (UMP).
96
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religious, political or philosophical allegiance”.101
$OWKRXJKDOORIWKHVHELOOVDFWXDOO\WDUJHWHGGLIIHUHQWWKLQJV ,VKDOOUHWXUQ
WR WKHLU VSHFLÀF YRFDEXODULHV EHORZ  DQG QRQH EHFDPH ODZ GXH WR WKH ODFN
of a parliamentary majority, a comprehensive approach in favour of a ban
started to emerge and had, by mid-2003, taken the institutional shape of a
Parliamentary Commission.

ii. Debré Commission on Religious Signs at School
On 27 May 2003, the Commission on Religious Signs at School was
established under the chairmanship of the President of the Lower House,
Jean-Luis Debré.102 ,W ZDV FRPSRVHG RI  03V  IURP WKH UXOLQJ 803 
from the PS, 2 from the UDF, 2 from the Communists and 1 Non-Registered)103
and over six months it consulted with 120 people during 26 sessions and 37
LQWHUYLHZV ,WV ÀQDO UHSRUW PDNHV D SDVVLRQDWH GHIHQFH RI laïcité, expresses
some harsh criticisms of the &RQVHLO G·eWDW and openly disapproves of the
Muslim headscarf.
The Commission began by paying tribute to laïcité, “one of the founding
principles of the Republic”104 which “is part of our [French] heritage”.105
The originality of the French model, it explained, rests with the historical
developments that caused laicité to acquire “an important symbolic value
which is inseparable from the existence of the Republic”106—and , as a result,
“République and laïcité are the same”.107 While political or religious allegiances
have historically divided the French, laïcité has united them into a Nation by
rescuing them from their separate communities and bringing them together
in a space of common rights and obligations.108 Because of this historical
coincidence between Church and State and because laïcité was born at school,
the Commission found it unsurprising that the veil controversy emerged
there.109
Mindful of the centrality of the education system for laïcité, the Debré
101

Ibid.
Assemblée Nationale, 5DSSRUW)DLWSDU0-HDQ/RXLV'HEUp3UpVLGHQWGHO·$VVHPEOpH1DWLRQDOHDX1RPGH
OD0LVVLRQG·,QIRUPDWLRQVXUOD4XHVWLRQGX3RUWGH6LJQHV5HOLJLHX[jO·eFROH [Report of Jean-Louis Debré,
3UHVLGHQWRIWKH1DWLRQDO$VVHPEO\0DGHRQ%HKDOIRIWKH0LVVLRQIRU,QIRUPDWLRQRQWKH4XHVWLRQRI
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Commission also strongly criticized the &RQVHLO G·eWDW and made it clear
that the question of religious signs at school required a political solution.
“Confronted with an increasing number of students willing to manifest their
religious convictions”, it wrote, “school principals must apply a case law…that
no longer permits them to balance freedom of religion with laïcité and which
results in a weakening of the latter at school”.110Moreover, by differentiating
between teachers and students, the Conseil had come to a “regrettable
distinction”111´«VWXGHQWVDUHDOVRSDUWRIWKH¶HGXFDWLRQDOFRPPXQLW\·DQG
go to school to learn the ideas of citizenship and of living together”112. “They
are not simply users of the public service”, the Commission emphasized, “but
people growing up within an institution that must shape them”.113
)DUIURPFRQÀQLQJLWVZRUNWRlaïcité in general, the Commission also noted
that few objects are as antithetical to the French idea of laïcité as the Muslim
headscarf. “The veil...cannot be reduced to a simple sign of religious allegiance
>EHFDXVH@LWRIWHQ³LIQRWDOZD\V³FRQYH\VWKHSROLWLFDODLPRIDIÀUPLQJDQ
identity and perhaps even a certain idea of the place of women in society,
for rare are those girls who wear it spontaneously, free of pressure from their
family or social milieus”.114 With a stance that was to prove contentious given
the available government statistics on the prevalence of the Muslim veil in
French schools,115 the Commission also emphasized that France was going
WKURXJKDYHULWDEOH¶YHLOHPHUJHQF\·ZKLFKSROLWLFLDQVKDGDGXW\WRUHVROYH
“We deem it imperative to act immediately in order to prevent the current
situation from degenerating to the point of becoming unmanageable”, the
Report concluded. “We [thus] propose the introduction of a short, simple,
clear statute, which must not be open to interpretation, prohibiting any visible
religious and political sign in public schools”.116 The criterion adopted by the
Debré Commission was thus one of visibility, and the prohibition was meant
to affect both religious andSROLWLFDOVLJQV$VZHVKDOOVHHKRZHYHUWKHÀQDO
text of the legislation was to depart considerably from this, being at the same
time more nebulous and far narrower in its phrasing.

iii. Stasi Commission, Presidential Speech and Bill 1378
The Debré Commission completed its work on 4 December 2003, barely a
week before another body—presided by National Ombudsman Bernard Stasi
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and composed of nineteen sages with expertise in immigration matters—
delivered its own conclusions.117 The Stasi Commission recommended a long
VHULHVRI¶DIÀUPDWLYH·PHDVXUHVLQFOXGLQJWKHDGRSWLRQRIDLaïcité charter118
WKH ÀJKW DJDLQVW UDFLVP DQG DQWL6HPLWLVP119 the creation of a national day
dedicated to ODwFLWp120 a better integration of minorities;121 and the establishment
RI,VODPLFDQG-HZLVKIHVWLYLWLHV1227KHVHZHUHLQDGGLWLRQWRDPRUH¶QHJDWLYH·
PHDVXUHZKLFKOHJLVODWHGDJDLQVW¶FRQVSLFXRXV·UHOLJLRXVDQGSROLWLFDOVLJQV
at school.123 “While respecting the freedom of conscience and the special
character of private schools under contract with the State”, the Stasi sages
recommended that “those clothes or signs manifesting a religious or political
allegiance [should be] prohibited in public schools…The clothes or signs that
[should be] forbidden are only the conspicuous ones >¶VLJQHV RVWHQVLEOHV·@,
such as a big cross, veil or kippa. Discreet signs, for example medals, small
FURVVHV'DYLGVWDUV)DWLPD·VKDQGVRUVPDOO.RUDQVDUHQRWUHJDUGHGDVVLJQV
manifesting a religious allegiance”.124
To the surprise of some of the members of this Commission,125 however,
it was only this negative proposition that President Chirac retained when he
delivered a televised speech on 17 December 2003, calling for a statute against
“the wearing of signs that conspicuously manifest >¶PDQLIHVWHQWRVWHQVLEOHPHQW·@
a religious allegiance”126 in public schools. The speech was widely applauded
DFURVVWKHSROLWLFDOVSHFWUXP,QDPRYHWKDWZRXOGFDXVHFRQIXVLRQZKHQLW
FDPHWRLQWHUSUHWLQJ6WDWXWH&KLUDFGHÀQHG¶FRQVSLFXRXVVLJQV·DVWKRVH
when “the wearing of which leads someone to be immediately recognized
for his religious allegiance”127. He emphasized that “…a law is evidently
QHFHVVDU\ , KRSH WKDW LW ZLOO EH VZLIWO\ DGRSWHG E\ 3DUOLDPHQW DQG WKDW LW
will be applied from the next school year”.128 A few days later, the process of
DVVHVVLQJ6WDWXWHEHJDQLQWKH)UHQFKSDUOLDPHQW,WZRXOGWDNHOHVVWKDQ
117
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two months to complete.

iv. Parliamentary Assessment of Statute 228
a. Clément Commission
Bill 1378129 was registered at the $VVHPEOpH1DWLRQDOH in January 2004 and
LWDGRSWHGWKHODQJXDJHRI3UHVLGHQW&KLUDF·VVSHHFKZKLFKKDGLQWXUQEHHQ
SDUWLDOO\ LQVSLUHG E\ WKH 6WDVL &RPPLVVLRQ ´,Q HOHPHQWDU\ LQWHUPHGLDWH
and high schools, the wearing of signs or symbols through which students
conspicuously manifest a religious allegiance is prohibited”.130 The bill was
then sent for approval to the Commission for Constitutional Affairs, chaired
by Mr Pascal Clément. This Commission endorsed the bill in record time with
only a minor amendment relating to the need to open a dialogue with offending
students before any sanction could be imposed.131 Given this widespread
consensus and acceptance, it is important to assess the motivations behind
the statute and to explore the circumstances underlying its adoption.
$FFRUGLQJWR0U&OpPHQWDQHZSLHFHRIOHJLVODWLRQZDVQHFHVVDU\ÀUVW
RIDOODVDV\PEROLFUHVSRQVHWRWKH¶PXOWLFXOWXUDOWKUHDW·´7KHIXQGDPHQWDO
REMHFWLYHRIWKLVELOO«LVWRYLJRURXVO\UHDIÀUPRXUGHVLUHWRUHWDLQWKH)UHQFK
model of integration”,132 he wrote on behalf of his colleagues. “Other systems
exist…but France will not accept the Anglo-Saxon model of multiculturalism,
for this would be contrary to our tradition, our historical heritage and our
culture”.133 The Commission also stressed that a statute was necessary
because the existing legal framework was “confusing”134 and the case law was
inadequate in the face of new threats. Students, too, should be submitted
to the duty of neutrality because “[they] are not simply users of the public
VHUYLFH³WKH\DUHDOVRSDUWRIWKH¶HGXFDWLRQDOFRPPXQLW\·DQGVKRXOGOHDUQ
at school, the [rules of] citizenship and of living together”.135
However, the overlying rationale for the law was the belief that laïcité
was threatened by “certain religious communities that endanger the
129
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VFKRRO·V PLVVLRQ RI WHDFKLQJ )UHQFK YDOXHVµ136 and that it was endangered
E\DSDUWLFXODUREMHFW³WKH0XVOLPKHDGVFDUI,QGHHGWKHKLMDEZDVVHHQWR
UHSUHVHQW ´D UHJUHVVLRQ RI ZRPHQ·V ULJKWV LQ FHUWDLQ QHLJKERXUKRRGVµ DQG
was regarded as a sign of the “strong pressures on these women to wear
it”.137 7KH  UHSRUW GLG DFNQRZOHGJH WKH JRYHUQPHQW·V VWDWLVWLFV³WKDW RQO\
1,500 schoolgirls in France wore the veil in 2003, and that there were only
ten lawsuits and 100 mediations concerning the issue in that year138—but Mr
&OpPHQWZURWHWKDW´WKHVHQXPEHUVGRQRWUHÁHFWWKHUHDOLW\RIDPRXQWLQJ
¶VHFWDULDQLVP·DWVFKRROµ139 The Commission was nevertheless more inclined
WRWUXVWQRQJRYHUQPHQWDOVWDWLVWLFVUHÁHFWLQJopposition to the veil: “A BVA
survey…shows that 72% of people are favourable to a law prohibiting all
visible religious or political signs in public schools”,140 the Report pointed out,
so “[t]his bill answers a strong expectation by the population”.141
$VIRUWKHFULWLFLVPWKDWDQHZVWDWXWHZDVVXSHUÁXRXVEHFDXVHWKHZRUG
¶FRQVSLFXRXV· ZDV DV RSHQ WR LQWHUSUHWDWLRQ DV WKH ZRUG ¶RVWHQWDWLRXV· WKH
Commission disagreed: “The signs to be prohibited are those which allow
students to be immediately recognized for their religious allegiance. Unlike
today, therefore, it will no longer be the behaviour that matters but certain
religious signs in themselves”.142 While this was indeed a departure from the
existing law, it was the Conseil·V SHUFHLYHG JHQHURVLW\ WKDW WKH )UHQFK 03V
seemed to dislike rather than the presumed ambiguity of its case law.

b. Dubernard Commission
The Parliamentary Commission for Cultural, Familial and Social Affairs
was also asked to assess Bill 1378 through a report that was delivered on 28
January 2004 by its chairman Jean-Michel Dubernard; the commission was
entirely positive and supportive of the project, suggesting that no amendments
were required.143 But in this case, too, the ease with which the bill cruised
through Parliament should be viewed with caution, as there were important
indications about the reasons underlying the law that were given by MPs.
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Like its predecessors, the Dubernard Commission emphasized the
peculiarity of France when it comes to laïcité and the danger posed to it by
religious signs. “Laïcité is much more than a simple principle organizing the
UHODWLRQVKLS EHWZHHQ &KXUFK DQG 6WDWHµ WKH 5DSSRUWHXU ZURWH ´,W GHÀQHV
DFHUWDLQZD\RIOLYLQJWKDWUHIXVHVWRUHWUHDWWRRQH·VRZQFRPPXQLW\>DQG@
that gives paramount importance to national cohesion”.144 But this heritage
was being threatened by the “nefarious effects”145 of “a number of religious
symbols that imperil the only community that should be able to express itself at
school, i.e. the educational community”.1467KHVHV\PEROVDOVRSXWVLJQLÀFDQW
pressure on teachers, the Commission emphasized, in that they “force them
to take into account the religious allegiance of their students, something that
in turn undermines pluralism”.147 Moreover, the Dubernard Commission,
OLNHWKHSUHYLRXVERGLHVLGHQWLÀHGWKH0XVOLPYHLOVSHFLÀFDOO\DVWKHPDLQ
threat to laïcité: “Wearing the veil is rarely a free choice for young girls”, it
ZURWH´,WLVPRUHRIWHQWKHUHVXOWRIIDPLO\DQGSHHUSUHVVXUHRUDSURWHFWLRQ
PHFKDQLVPIURPPDOHDJJUHVVLRQ,WLVDOVRXVHGWRFRHUFHWKRVHZKRGRQRW
want to wear it and who are actually the great majority”.148 ,QWHUHVWLQJO\
however, the Commission did not substantiate these claims.
$VIRUWKHZRUGLQJRIWKHELOOWKHDGYHUE¶FRQVSLFXRXVO\· ¶RVWHQVLEOHPHQW·
ZDV SUHIHUUHG WR WKH DGMHFWLYHV ¶RVWHQWDWLRXV· ¶RVWHQWDWRLUH·  RU ¶YLVLEOH·
¶YLVLEOH·  ¶2VWHQWDWLRXV· LQ SDUWLFXODU³D ZRUG WKDW ZDV ÀUVW HPSOR\HG E\
the &RQVHLOG·eWDW—had two disadvantages: the supreme administrative judge
´QHYHU SUHFLVHO\ GHÀQHG ZKDW LW PHDQWµ149 and it was not comprehensive
enough as, for the Conseil, “a symbol of religious allegiance…cannot by itself
be considered ostentatious. Only the way it is worn—and thus the behaviour
it results in—can be regarded as such”.150 $V IRU WKH 'HEUp &RPPLVVLRQ·V
SUHIHUUHGWHUP³¶YLVLEOH·—“it would be too threatening to freedom of religion
and conscience”.151 The wording adopted was thus the most approporiate, the
Dubernard Commission concluded, since it struck a compromise between the
lax approach of the Conseil G·eWDW DQG WKH GUDFRQLDQ DWWLWXGH RI WKH 'HEUp
Commission.152
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The Senate Commission for Cultural Affairs chaired by Jacques Valade
was the last parliamentary body to assess the Bill, delivering its report on 25
February 2004.153 The senators, like the MPs, gave a green light to the bill and
required no changes to be made. The text was adopted on 3 March 2004 when
its legislative voyage ended and Bill 1378 became Statute 228.
The Sénat Commission broadened the path laid down by the previous
parliamentary bodies, reemphasizing that French schools should remain a
“neutral space”154 and should be “protected and preserved”155 from any form
of “sectarian resurgence and conspicuous manifestation of religious signs”.156
Although MPs were referring to religious symbols in general, the incidents
involving the Muslim headscarf were particularly dangerous, it pointed out:
these cases were “certainly few but they have a strong symbolic meaning….
This sectarian resurgence imperils the republican model with a public display
RIUHOLJLRXVRSLQLRQVDQGDUHTXHVWIRUVSHFLÀFULJKWVµ157 This was all the more
serious, the Commission wrote, because “[t]he veil conveys a certain image
of women in society that directly contradicts the principle of equality—a
principle that, although of recent conquest, is by now a key component of the
¶UHSXEOLFDQFRQWUDFW·µ158
The Commission also noted the symbolic dimension of this statute; a
message needed to be sent, both nationally and internationally, in defence of
laïcité´%\DGRSWLQJDÀUPVWDQFHDJDLQVWDFHUWDLQNLQGRIH[WUHPLVPZKLFK
pretends to be talking in the name of religion”, the senators wrote, “France
ZLOO FRQYH\ D PHVVDJH RI KRSH WR WKRVH ZKR ÀJKW IRU PRUH IUHHGRP DQG
tolerance in their own countries …while also sending our support to the great
majority of our fellow citizens who migrated [here] and who wish to abide by
the laws of the Republic”.159 The senators also made it clear that the proposed
law should be accompanied by a stronger integration of minorities so that its
repressive elements could be countered by a more positive component.160,W
ZDVLPSRUWDQWWRUHLWHUDWHWKHFRXQWU\·VUHMHFWLRQRIWKH$QJOR6D[RQPRGHO
RI PXOWLFXOWXUDOLVP ² DV 6WDWXWH  GLG ´:KDW ZH QHHG WR UHDIÀUP LV WKDW
France is not an amalgam of opposed, fragmented and secluded communities
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[but on the contrary] a national polity”.161

IV. SYMPHONY OR CACOPHONY? THE PARLIAMENTARY
DEBATES ON STATUTE 228
The strong consensus among these various commissions ensured that
there were minimal adjustments to the bill and the spirit of the legislation
remained unaltered. “[V]ery few bills discussed by parliament produced such
a limited number of amendments …”, one MP observed, “something that
shows … that a statute is needed”.162 Yet a number of MPs whose proposals
for change failed at the commission level expressed their intention to reiterate
their doubts during the debates. They asserted that they wanted to gauge the
extent to which the government was ready to meet their demands, implying
that the outcome of their vote depended upon goodwill. The importance of
the parliamentary debates is thus twofold: on the one hand they allow us to
discern the public position of French MPs on the matter of religious signs at
VFKRRORQWKHRWKHUWKH\WHOOXVWKHH[WHQWWRZKLFKWKHDJUHHPHQWRQWKHÀQDO
WH[WZDVJHQXLQH7KLVVHFWLRQKLJKOLJKWVERWKDVSHFWVE\FRQVLGHULQJÀUVWWKH
points of agreement among MPs (A) and then the areas of either divergence
or unenthusiastic concurrence (B).

A. SYMPHONY
Opened by Prime Minister Jean-Pierre Raffarin on 3 February 2004,
the parliamentary debates on Statute 228 continued for about a week and,
according to the President of the Lower House, they took place in a “climate
of freedom, attention and tolerance”.163 They also attracted unprecedented
PHGLDDWWHQWLRQDQGWKHUHFRUGLQWHUYHQWLRQRI03V0U5DIIDULQ·VVSHHFK
set the tone for such debates, reiterating some of the points made by President
Chirac and the commissions, but also adding spice to the institutional soup so
as to make it palatable to as wide a parliamentary spectrum as possible.
After pointing out that laïcité is “at the heart of our Republic” and
embodies “a tradition, a way of life [and] … a promise of freedom”,164 Mr
Raffarin noted the importance of the bill before Parliament. “At stake here is
[nothing less than] the permanence of our values, our ability to share them
with newly arrived immigrants … and the ability of the Republic to uphold

161
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her convictions without weakness”, he said.165 The purpose of this project,
then, went beyond religious signs at school and, in fact, served as a warning
to “those who put their sectarian allegiance before the laws of the Republic”.166
Like the commissions, however, Mr Raffarin recognized that the bill was
conceived with the Muslim headscarf in mind: “We must recognize that
WRGD\FHUWDLQUHOLJLRXVVLJQV³VXFKDVWKH,VODPLFYHLO³DUHPXOWLSO\LQJLQRXU
schools”, he said before being interrupted by applauding MPs. “They acquire
a political meaning and can no longer be seen as a private sign of religious
allegiance”.167 To solve this problem the government was proposing a bill that
was “short, simple and balanced”168, and that prohibited those signs which
clashed with laïcité whilst still allowing the discreet display of religious belief.
“[A] student will [still] be able to wear … a discreet piece of garment that
shows his or her religious allegiance”,169 the Prime Minister noted, adding
WKDW´¶FRQVSLFXRXVPDQLIHVWDWLRQ·VKRXOGEHLQWHUSUHWHGDVWKHZLOOLQJQHVVWR
exteriorize and claim a religious allegiance”.170

i. The Muslim Veil as the Target of Statute 228
7KHGHEDWHWKDWIROORZHGWKH3ULPH0LQLVWHU·VVSHHFKFRQÀUPHGDQXPEHU
RILPSRUWDQWSRLQWVDERXW6WDWXWHWKHÀUVWRIZKLFKEHLQJWKDWZKLOHWKH
bill mentioned “religious symbols” in general, its real target was the Muslim
KHDGVFDUI ´7KH ,VODPLF YHLO LV WKH SULPDU\ FDXVH RI RXU GHEDWHµ171 one
MP—who voted in favour of the project—acknowledged. Another similarly
recognized that “[i]t is a law on the veil on which we are going to vote, and
no one could think otherwise”.172 This perspective was shared widely across
the political spectrum. Almost every MP from both the majority and the
opposition acknowledged that the Muslim veil was the real problem while
DOVR UHFRJQL]LQJ WKDW EHKLQG WKLV V\PERO OD\ D PXFK PRUH GLIÀFXOW LVVXH173
´>,@WLVWKHSODFHRI,VODPLQWRGD\·V)UDQFHWKDWLVLQTXHVWLRQµ174 one politician
who supported the statute declared, while another MP who opposed it noted
WKDW´>L@WLVQRW¶UHOLJLRXVVLJQV·WKDW\RXDUHWDUJHWLQJKHUHWKLVODZFRQFHUQV
165
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WKHYHLODQG,VODPµ175

ii. Criticism of the Conseil d’État
A second ground for agreement lay with the perceived generosity of the
Conseil, an institution towards which most MPs showed contempt. “This
statute is indispensable …”, the Rapporteur on Statute 228 said, “because
the current case law [is] contradictory [and] the administrative court judge is
relying not on the religious sign … but on public order”.176 His colleagues in
the majority proved even less charitable: “The decision of the Government to
rely on an opinion of the &RQVHLOG·eWDW for this matter has solved nothing”,177
one declared, while another dismissed it as “ambiguous and does not deal
with identity claims”.178,QWHUHVWLQJO\WKH/HIWSURYHGHTXDOO\DEUDVLYH-HDQ
Pierre Brard, speaking for the Communistes et Republicains, stated that “[t]-
he jurisprudence developed based on the Circular of December 1989 has
progressively betrayed the spirit of the Law of 1905 [separating Church and
State] … The norm today is the acceptance of signs of religious allegiance,
their prohibition being reserved for exceptional cases”.179 Such case law was
characterized by “worrying contents and effects”,180 Mr Brard continued,
EHIRUHGHOLYHULQJWKHÀQDOEORZ´,NQRZLWLVSROLWLFDOO\LQFRUUHFWWRFULWLFL]H
the &RQVHLO G·eWDW. However, we must acknowledge that over the course of
time, it has made the Law of 1905 mean the contrary of what it originally
said”.181 The consensus on this was so strong that even the few MPs who
RSSRVHGWKHVWDWXWHDJUHHG´,WLVµRQHVDLG´WKHJRYHUQPHQWRIMXGJHV³DQG
VSHFLÀFDOO\WKHMXULVSUXGHQFHRIWKH&RQVHLOG·eWDW—that has brought us [into
this mess]”.182

iii. The Muslim Veil as a Political Symbol
,W ZDV EHFDXVH RI WKLV OHJDO LPSUHFLVLRQ 03V DUJXHG WKDW D VWURQJ
signal was needed to counter the political message conveyed by the Muslim
175
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headscarf. As one politician stated:
,W>LV@HVVHQWLDOWROHJLVODWH>RQWKLVLVVXH@EHFDXVHIRUIDUWRRPDQ\\HDUVSROLWLFLDQV
have pretended that this is a legal issue only, and that it [is] limited to a few isolated
cases.
Like all republican principles, however, laïcité is very much a political issue, in the
noble sense. That is why today we need to send a political message, a conspicuous
PHVVDJH,GDUHWRVD\VSHFLÀFDOO\DVWDWXWH183

An overwhelming majority of French MPs agreed with this assessment
DQG UHJDUGHG WKH ,VODPLF KHDGVFDUI DV D GDQJHURXV SROLWLFDO VWDWHPHQW WKDW
should be restricted in public schools: “To see the veil purely as a religious
sign would be a mistake”,184 one Socialist politician stated. “The wearing
of the veil at school by some girls of Muslim faith and culture consciously
or unconsciously goes well beyond the mere desire to respect religious
precepts”, another agreed.185 Again, this position was so common that even
WKRVHRSSRVHGWRWKHVWDWXWHFRQFXUUHG´,FRQVLGHU>WKHYHLO@DERYHDOOWREH
a sign of political allegiance”, one MP declared, “for religion in this affair [is]
only a pretext”.186

iv. The Muslim Veil as a Symbol of Sexism and Fundamentalism
These generic statements aside, precisely what kind of political message
did the Muslim veil convey? French MPs seemed to attach two meanings to it,
both of which were highly negative: they perceived a serious departure from
)UDQFH·V 5HSXEOLFDQ YDOXHV RI VHFXODULVP RQ WKH RQH KDQG DQG D WKUHDW WR
gender equality, on the other. As one centre-right MP said, “[t]he veil … is an
attack on the neutrality of the public space, on the equality of men and women
and on the French model at large”.187 Socialist MPs concurred: “[The veil] …
is an epiphenomenon”, one stated. “By of a perverse move from the religious
VSKHUHWRWKHSROLWLFDOLWFRQYH\V³QRWDOZD\VEXWRIWHQ³,VODPLFIDQDWLFLVP
and extremism, and aims at destabilizing the Republican contract by opening
XS WKH ÁRRGJDWHV RI VHFWDULDQLVP DQG WKXV WKUHDWHQLQJ WKH YHU\ LGHQWLW\ RI
France, which is based on universalism, equality and humanism”.188

v. Statute 228 as a Message to Islam and the World
183
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Ibid, 1st session of 4 February 2004, at 92 (Marc Le Fur) (UMP, against). See also ibid, 2nd session of 5
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Ibid, 2nd session of 4 February 2004, at 159-60 (Hervé Mariton) (UMP, in favour).
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MPs from all parties were also keen to emphasize the highly symbolic
QDWXUHRIWKHELOO,WZDVDPRPHQWRXVSLHFHRIOHJLVODWLRQWKH\DJUHHGDVLW
conveyed a message both to the nation and to the larger world. “We have to
respond to a symbol with a symbol”, one MP put it during the discussion.
´7KHYHLOKDVEHFRPHWKHV\PERORIDUDGLFDO,VODPEUDQGLVKHGE\DPLQRULW\
of Muslims. The law must position itself as a counter-symbol”.189
But what exactly did this legislative icon stand for, one may wonder? For
a majority of MPs, it embodied the triumph of freedom against the oppression
of religious fanaticism, and of republicanism over sectarianism.190 “This law
is important because of its message”, one MP noted, “a message from the
Republic, a message from all Republicans, a nation-wide message…of support
to all those who live in fear of having to wear the veil one day”.191 The debates
also bespoke the high media focus on the veil affair—“[w]e are going to act
in order to reassure the French”,192 one MP said—and they highlighted the
unifying purpose of a legislative project that was meant to send “a strong
signal, a signal that rallies all French people behind those essential values,
V\PEROVDQGEHKDYLRXUVWKDWZHDIÀUPDVQHFHVVDU\WRWKH5HSXEOLFDQLGHDOµ193
The new statute also possessed a strong international dimension. As one
MP noted, “[this message] is also addressed to the world, this globalized
world that mixes together peoples and ideas, to inform everyone that,
ZKHUHWKHWULFRORXUÁDJÁLHVWKDWLVZKHUHWKHODZVRIWKH)UHQFK5HSXEOLF
apply”.194 ,PSRUWDQWO\ 03V DOVR VWUHVVHG WKHLU UHMHFWLRQ RI $QJOR6D[RQ
multiculturalism: “[O]ther democracies have … gambled on the juxtaposition
of ethnic and religious communities … that ignore each other and are content
WRVLPSO\FRH[LVWµRQH03REVHUYHG´)UDQFH·VFKRLFHRQWKHFRQWUDU\LVWR
make all citizens live together, in the full meaning of the word, irrespective of
their religious or ethnic allegiance”.195 This implied the creation of a neutral
space where limits to public displays of religious signs were necessary, even if
they resulted in another French exception.

vi. Statute 228 as a Response to International Criticism
French MPs were also aware of the strong international criticism that the
189
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Ibid, 2nd session of 5 February 2004, at 276 (Antoine Herth) (UMP, in favour).
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bill attracted.196 “Our attitude intrigues foreigners”, one observed, “[and] our
laïcité VXUSULVHV WKHP 7KH\ DOVR TXHVWLRQ XV RQ >D GHPRJUDSKLF OHYHO@ ,Q D
word: can sectarianism be avoided?”197 The answer parliamentarians gave
ZDVDSRZHUIXO\HV%XWWKH\ZHQWHYHQIXUWKHUDQGVSHFLÀFDOO\FULWLFL]HG´WKH
Anglo-Saxons” for lecturing France on an issue which they had hardly mastered
WKHPVHOYHV´,WLVSDUDGR[LFDO«WKDWRXUFXUUHQWGHEDWHLVFULWLFL]HGE\VRPH
:HVWHUQOHDGHUVµRQH03FRPSODLQHG´OLNHFHUWDLQSXEOLFRIÀFLDOVRIWKH8.
that has [long] failed to resolve the violence of the religious communities in
1RUWKHUQ,UHODQGRUHYHQWKH86ZKHUHDQXPEHURIGHFLVLRQVE\WKH%XVK
administration [were] made in the name of God”.198 Criticism from the Muslim
world was met with an even stronger response: “Some people would like to
VXJJHVWWKDWWKLVWH[WEHWUD\VWKH,VODPRSKRELDDQGWKHLQWROHUDQFHRI)UHQFK
society”, one MP observed. “This is all the more unacceptable since these are
the same people who, from Tehran to Cairo, justify hate, anti-Semitism or
the most barbaric practices of sharia”.199 An overwhelming majority of MPs
also agreed that this statute “made considerable progress”200 and possessed
´KLVWRULFDO VLJQLÀFDQFHµ201 “Beyond [France], this [law] will have universal
VFRSHµDQRWKHU03FRPPHQWHG´,WZLOOEULQJKRSHWRDOOWKRVHZKRDFURVV
WKHZRUOGDUHWUDSSHGXQGHUWKHYHLODQGZKRDUHÀJKWLQJVRPHWLPHVDWWKH
cost of their lives, to remove it”.202 As a result, France should not be apologetic
for upholding its founding principles, the Education Minister emphasized,
for “[i]n this struggle between a laïque democracy and a theocracy, France is
not behind but ahead”.203

vii. Statute 228 as Respectful of Religious Freedom
The last point of convergence concerned the supposedly liberal character
of the new statute; it was a bill that was meant to guarantee—not trample
upon—religious rights. “[T]he law will not limit the fundamental right to
religious expression and freedom of conscience”, one MP belonging to the
majority stated. He further noted that, “[i]t is precisely in order to reinforce
this right that [the statute] will prohibit extremist and sectarian expressions
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See ibid, 1st session, 4 February 2004, at 111 (Alain Juppé) (UMP, in favour).
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at school”204 while simultaneously allowing for discreet signs of faith. “Let us
EHFOHDUµRQH6RFLDOLVW03REVHUYHG´>,@WLVÀUVWDQGIRUHPRVWLQWKHQDPH
of human rights … and gender equality that we have the duty to oppose
the wearing of the veil at school”.205 For this reason, this was not a statute of
“division”206 but of “tolerance”207 and “respect”.208

B. CACOPHONY
Although the parliamentary debates on Bill 1378 revealed an exceptionally
broad consensus among French politicians, friction emerged over some subtle
EXW VLJQLÀFDQW GHWDLOV RI WKH OHJLVODWLRQ 7KHVH GLYHUJHQFHV FRQFHUQHG WKUHH
aspects: the long-term purpose of the bill, the terminology adopted in the text,
and the opposition to the statute by a small minority of MPs. This section
GHDOVZLWKWKH¶FDFRSKRQLF·DVSHFWVRIWKHRWKHUZLVHKDUPRQLRXVYHLOFRQFHUW

a. Disagreement over the Long-Term Purpose of Statute 228
Almost without exception, French politicians emphasized that the Bill
before them was not a panacea and that further measures were necessary in
RUGHUWRVROYHWKHEURDGHUSUREOHPVUDLVHGE\WKHYHLOFRQWURYHUV\,QRWKHU
words, they asserted that this law was the beginning, not the end, of the
matter.209 But the beginning of what exactly?
Socialist MPs claimed that the legislation was not directed against
,VODPEXWZDVUDWKHUDLPHGDWWKHSUHVHUYDWLRQRIlaïcité,QRUGHUWRDYRLGWKH
LPSUHVVLRQRID¶UHSUHVVLYH·ODZWDUJHWHGDJDLQVWWKH,VODPLFIDLWKWKHLQFOXVLRQ
RI D VHULHV RI ORQJWHUP ¶SRVLWLYH· PHDVXUHV WKDW ZHUH DLPHG DW WKH VRFLDO
HFRQRPLFDQGFXOWXUDOLQWHJUDWLRQRI)UDQFH·VPLQRULWLHVZDVYLWDO´>:@H«
must solve the fundamental problems so as to avoid this law being taken as
DODZDJDLQVW,VODPµRQH03VDLG´7KDWLVZK\>WKLV@LVPHUHO\WKHÀUVWVWHS
towards a process of integration of all those immigrants who chose France”.210
“Until we give our citizens equality of opportunity”, another Socialist MP
HPSKDVL]HG´XQWLOZHÀJKWGLVFULPLQDWLRQ³HYHU\NLQGRIGLVFULPLQDWLRQ³
that prevents access to knowledge and culture, to [proper] housing, to training
204
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and employment, and until we re-conquer those neighbourhoods ruled by
despair and poverty, we will not have done our job. We will have voted for a
law that goes in the right direction but that is still uncertain in its application”.211
Thus, the compromise reached by the Parti Socialiste is clear: support for the
ELOO LQ H[FKDQJH IRU D EURDGHU OHJLVODWLYH IUDPHZRUN ZKLFK WDFNOHV )UDQFH·V
most serious problem—the integration of minorities. But a number of Socialist
MPs were not convinced that the complexity of the integration problem could
be addressed through such a short piece of legislation. “[T]his legislative bill is
ODUJHO\LQVXIÀFLHQWµRQHSDUOLDPHQWDULDQGHFODUHG´,WODFNVEUHDGWKEHFDXVH
it does not deal with one of the most important problems of our society, a
veritable cancer that gnaws our polity: discrimination”.212 This position was
DOVR H[SUHVVHG E\ DQRWKHU 6RFLDOLVW 03 ´, UHDOO\ KDYH WKH IHHOLQJ³D EDG
one—that we should never have started with this law which is only going
to affect a few thousand people”, he declared, “and that it would have been
better to occupy ourselves with the millions of people who live in a condition
of exclusion at the fringes of society—a condition that generates sectarian
behaviour, which is problematic but also understandable”.213
While MPs from the ruling centre-right coalition agreed with their
Socialist colleagues that the legislation needed to be expanded, they had
substantially different ideas over the direction that this should take. Although
discrimination was an issue, the problem for them was that France was
FRQIURQWHGZLWKWKHJURZLQJDQGLPPLQHQWWKUHDWRI,VODPLFH[WUHPLVP´$V
everyone knows”, one MP put it, “this bill will solve nothing but has the value
of raising the issue that we have all observed. How, in our society and by
UHVSHFWLQJRXUUHSXEOLFDQUXOHVFDQZH«SXWDQHQGWRWKHMRLQLQJRI,VODP
DQG ,VODPLVP"µ214 ´, DP dismayed WR ÀQG P\VHOI ZLWK WKH /HIWµ DQRWKHU
SROLWLFLDQFRQIHVVHG´EXW«LWLVFOHDUWKDW,ZLOOQRWYRWHIRUWKHODZZLWKWKH
VDPHVSLULWDVWKHRSSRVLWLRQ«,DPJRLQJWRYRWHIRULWEHFDXVHWKH5HSXEOLF
LVFRQIURQWHGE\DUHDOFKDOOHQJHODXQFKHGE\,VODPLVPDQGIXQGDPHQWDOLVP
[and this] is an arrogant challenge”.215 According to the centre-right, forbidding
UHOLJLRXVV\PEROVDWVFKRRO DQGÀUVWDQGIRUHPRVWWKH0XVOLPYHLO ZDVWKXV
FRQVLGHUHG WR EH DQ HIIHFWLYH ZD\ RI FXUELQJ ,VODPLF IXQGDPHQWDOLVP %XW
211
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other measures were needed and UMP politicians emphasized the necessity
WR FUHDWH D ´FXOWXUDOO\ )UHQFK ,VODPµ216 ´>$@V LW WRRN D ORQJ ÀJKW ZLWK WKH
Catholic Church to establish laïcité when that institution did not recognize
either freedom of thought or human rights”, one UMP MP observed, “we
FDQQRW WRGD\ DYRLG WKLV UHQGH]YRXV ZLWK )UDQFH·V ,VODP 7KH ODWWHU PXVW
conform to our habits, values and human rights … [and] the Republic must
LQYLWHLW>WRGRVR@FOHDUO\DQGÀUPO\µ217

b. Disagreement Over Vocabulary and Scope of Statute 228
An even more important discrepancy among MPs concerned the phrasing
of the new legislation. The reader will recall that most politicians, in the
conclusions of the Debré Commission, had initially expressed their preference
for a ban against “all visible religious and political signs within public school
buildings”.218 Yet the Stasi Commission recommended the more limited
prohibition of “conspicuous [religious and political] signs”219 while permitting
“discreet”220V\PEROVVXFKDVPHGDOVVPDOOFURVVHV6WDUVRI'DYLG)DWLPD·V
hands or small Korans. The latter solution was adopted by President Chirac
in his December 2003 speech and it quickly translated into Bill 1378 in January
2004 and then into Statute 228, with the exception of two important details.
First, the presidential version targeted only religious signs and not political
RQHV 6HFRQG WKH DGMHFWLYH ¶FRQVSLFXRXV· ¶RVWHQVLEOH· was substituted for
WKH DGYHUE ¶FRQVSLFXRXVO\· ¶ostensiblement· , and consequently it was “the
wearing of signs through which students conspicuously manifest a religious
allegiance”221 that was prohibited in the end, and not “conspicuous signs” as
LQWKH6WDVLSURSRVDO7KLVZDVDVPDOOEXWVLJQLÀFDQWGLIIHUHQFHWKDWVHHPLQJO\
DQGFRQIXVLQJO\ KDGWKHHIIHFWRIHPSKDVL]LQJWKHZHDUHU·Vbehaviour rather
than the symbol per se—something that the case law of the &RQVHLOG·eWDW had
already done.
Following this presidential stance, the great majority of MPs from
216
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WKHUXOLQJSDUW\UDOOLHGEHKLQG0U&KLUDF·VFKRLFHDQGDEDQGRQHGWKHZRUG
¶YLVLEOH· ´¶&RQVSLFXRXV· ¶YLVLEOH· ¶RVWHQWDWLRXV· WKHVH ZHUH WKH SRVVLEOH
terms in the debate”, one UMP politician summarized. “[Yet] the term
¶FRQVSLFXRXV·³VRPHWKLQJ¶WKDWPDQLIHVWVWKHLQWHQWLRQWREHVHHQ·³DSSHDUV
WR EH WKH ZLVHVW DQG PRVW DSSURSULDWH >FKRLFH@ 7KH WHUP ¶YLVLEOH· ZRXOG
have certainly led to a condemnation of France by the European Court of
Human Rights because it would be restrictive of freedom [while] the term
¶RVWHQWDWLRXV·ZKLFKLQWURGXFHVDQLQWHQWLRQWRSURYRNHLV«WRRLPSUHFLVH
and could be the source of problems of interpretation”.222 But what does
¶FRQVSLFXRXV· PHDQ H[DFWO\" ´:KDW LV FRQVSLFXRXV LV >VRPHWKLQJ WKDW@ FDQ
clearly be seen, [and that is displayed] in an intentional and deliberate way,
with the desire to convey a message, sometimes aggressively”,223 one MP
FRPPHQWHG7KH¶LQWHQWLRQDO·HOHPHQWRIWKHUHOLJLRXVVLJQZDVWKXVLPSRUWDQW
LQGHWHUPLQLQJ)UHQFK03V·YRWHVWKH3UHVLGHQW·VSUHIHUHQFHIRUWKHDGYHUELDO
IRUPRQO\UHLQIRUFHGWKLVLPSUHVVLRQ$VIRUWKHDGMHFWLYH¶YLVLEOH·´>LW@ZRXOG
theoretically be simpler but would cross a red line. We would no longer be
defending laïcité but legislating with hostility against religious beliefs as
well as intruding into an intimate sphere from which the State should steer
clear”224, one MP underlined.
But not all UMP politicians agreed with this conclusion and some
openly called for a return to the visibility criterion. “[T]he vocabulary
chosen in the text … only reinforces the subjectivity of the evaluation of the
forbidden behaviour”, one majority MP commented. “The adverbial form
¶FRQVSLFXRXVO\·FOHDUO\LQGLFDWHVWKDWLWLVLQGHHGWKHLQWHQWLRQZKLFKZLOOEH
targeted and not the sign itself”.225$QRWKHU 03 ZURWH ´, WRR ZRXOG KDYH
SUHIHUUHGDVWURQJHUFOHDUHUWH[WNHHSLQJWKHDGMHFWLYH¶YLVLEOH·DVVXJJHVWHG
E\WKH'HEUp0LVVLRQUDWKHUWKDQWKHDGYHUE¶FRQVSLFXRXVO\·ZKLFKLVVXEMHFW
to a myriad of interpretations”.226 At the end of the day, former Prime Minister
%DOODGXUDGGHGLWZRXOGEHWKHMXGJHZKRZRXOGGHFLGHZKDW¶FRQVSLFXRXVO\·
PHDQW,QWULJXLQJO\WKLVZDVSUHFLVHO\ZKDW03VKDGORQJVLQFHFULWLFL]HGLQ
the &RQVHLOG·eWDWjurisprudence, and precisely what they had wished to avoid
LQWKHQHZOHJLVODWLRQ´>$@VVRRQDVDUHIHUHQFHLVPDGHWRWKH¶FRQVSLFXRXV
manifestation of a religious sign”, Balladur noted, “it will need to be assessed
by the [school] principal … And as soon as the [matter] involves the decision
222
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of a principal, it will be up to the judge to assess its validity. Yet the judge will
need to do so by applying the principles of freedom of conscience, which are
superior to the statute”.227 For Mr Balladur, then, Statute 228 was essentially
useless.
The Socialists tried long and hard to convince their majority colleagues
WR DGRSW WKH DGMHFWLYH ¶YLVLEOH· ZKLFK WKH\ FRQVLGHUHG WR EH PRUH REMHFWLYH
and less vulnerable to interpretation.228 “We are aware that, by proposing the
SURKLELWLRQRI¶YLVLEOH·VLJQVZHDUHEHLQJVWULFWHUWKDQWKHJRYHUQPHQWµRQH
MP declared, “[and] without a doubt discrete religious signs would no longer
EHSHUPLWWHG%XW«ZHWKLQNWKDWWKHWHUP¶YLVLEOH·LVFOHDUHUDQGSXWVDOOIDLWKV
on the same level”, rather than “targeting those signs belonging to the Muslim
religion”.229$ VHFRQG SUREOHP ZLWK WKH JRYHUQPHQW·V FKRLFH 6RFLDOLVW 03V
HPSKDVL]HGZDVWKDW´>W@KHDGYHUE¶FRQVSLFXRXVO\·ZLOOUHTXLUHDVXEMHFWLYH
interpretation of the intentions of the person wearing a religious symbol”,
with the result that “it will lead to the same problems [as the approach taken
by the &RQVHLOG·eWDW] and will result in the same lawsuits”.230
      ,Q WKLV UHVSHFW WKH GHEDWHV DOVR KLJKOLJKWHG D FRQWUDGLFWLRQ LQ
WKH JRYHUQPHQW·V SRVLWLRQ :KLOH 6WDWXWH  UHIHUV WR VWXGHQWV ZKR
“conspicuously manifest a religious allegiance”, the government indicated
WKDW´FRQVSLFXRXV³DQGWKHUHIRUHSURKLELWHG³VLJQVDUHWKRVH¶WKHZHDULQJ
of which leads someone to be immediately recognized for his religious
DOOHJLDQFH·µ231 adding that discreet signs would be allowed. The problem is
that discreet signs are also “immediately recognizable”; consequently, “the
JRYHUQPHQWÀ[HVRQHFULWHULRQ³WKHLQWHQWLRQRIWKHVWXGHQW²LQWKHWH[WRI
WKHODZLWÀ[HVDQRWKHUFULWHULRQ²LPPHGLDWHUHFRJQLWLRQ²LQWKHH[SOLFDWLRQV
RIWKHODZDQGLWWKHQDGGVDQH[DPSOH>¶GLVFUHHWVLJQV·@ZKLFKFRQWUDGLFWV
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the requirements of clarity. By making reference to those signs or clothes that conspicuously manifest
UHOLJLRXVDOOHJLDQFHWKHELOODGRSWVDIRUPXODWKDWLVWRRÁXLGDQGZLOOJLYHELUWKWRVLJQLÀFDQWODZVXLWV
The explanation of the reasons indicates that discreet signs will be allowed. Where is the difference
between a conspicuous cross and a discreet one?”).
231
Ibid, 1st session of 4 February 2004, at 116-17 (Laurent Fabius) (PS, in favour).
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what has just been stated”.232 Despite the efforts of the Socialists and a small
QXPEHURI¶UHEHOOLRXV·803SROLWLFLDQV233 however, the government did not
ZDYHUDQGWKHDGYHUE¶FRQVSLFXRXVO\·ZDVUHWDLQHG8QZLOOLQJWRVDFULÀFHWKH
whole statute because of a single word, the PS eventually rallied behind the
majority.

c. Outright Opposition to Statute 228
Although criticism of the new statute did emerge during the debates,
upfront opposition was limited to only 36 MPs out of 543,234 the majority
RI ZKRP H[SUHVVHG WKHLU FRQFHUQV RYHU WKH VWDWXWH·V FRQFHSWXDO FRQIXVLRQ
its problematic application to French overseas territories and its impact on
¶XQFRQYHQWLRQDO·V\PEROVVXFKDVWDWWRRVDQGEDQGDQDV
:LWKUHJDUGVWRWKHÀUVWSRLQWVRPH03VKLJKOLJKWHGDQLQFRQVLVWHQF\
LQWKHJRYHUQPHQW·VVWDQFHEHFDXVHZKLOHWKH0XVOLPYHLOZDVSURKLELWHGIRU
its “political”235 dimension, wholly political signs were not affected: “Prime
0LQLVWHU « 5DIIDULQ GHFODUHG « WKDW ¶FHUWDLQ UHOLJLRXV VLJQV³DPRQJ WKHP
WKH ,VODPLF YHLO³DUH PXOWLSO\LQJ LQ RXU VFKRROV 7KH\ WDNH RQ D SROLWLFDO
VLJQLÀFDQFHDQGFDQQRORQJHUEHUHJDUGHGPHUHO\DVSHUVRQDOVLJQVRIUHOLJLRXV
DOOHJLDQFH·µRQH03UHPLQGHGWKH$VVHPEO\´><HW@RQHQHHGVWREHFRKHUHQW
,I WKH3ULPH0LQLVWHUZDQWVWRSURKLELW UHOLJLRXV VLJQV WKDW ¶DFWXDOO\ KDYH D
SROLWLFDOVLJQLÀFDQFH·>WKHQ@ZHVKRXOGSURKLELWSROLWLFDOVLJQVDWVFKRROµ236
The new statute was also bound to create problems in overseas French
territories (TOM/DOM)237 where the population is strongly multicultural
DQG ,VODP LV VRPHWLPHV WKH GRPLQDQW UHOLJLRQ ´:H ZLOO VHH ZKDW KDSSHQV
LQ WKH 0D\RWWH >,VODQGV@ ZKHUH WKH SRSXODWLRQ LV  0XVOLPµ238 one MP
commented. Furthermore, in some French Caribbean islands, girls often
alternate between European clothes and colourful ethnic garments (including
head covers): will this kind of clothing be regarded as religious (and thus
232

Ibid.
“Minister”, one Socialist MP pleaded, “do not hold on to your stance, show us your capacity to listen by
UHSODFLQJ¶FRQVSLFXRXV·ZLWK¶YLVLEOH·,WLVDPDWWHURIJRRGVHQVH:HZRXOGWKHQDYRLGLQFRPSUHKHQVLRQ
and this law, which is a symbol, would be easily understood by all citizens” (Ibid, 1st session of 5 February
2004, at 205 (Alain Néri) (PS, in favour).
234
12 negative UMP votes out of 330 (17 abstained); 2 negative Socialist votes out of 149 (no abstention); 4
negative UDF votes out of 30 (12 abstained); 14 negative Communist votes out of 22; and 4 negative votes
by non-registered MPs out of 12 (Débats, ibid at 325-27).
235
See next quote.
236
Débats, supra note 1, 2nd session of 5 February 2004, at 274 (Roger-Gérald Schwartzenberger) (PS, in
favour).
237
The DOM (¶'RPDLQVG·2XWUH0HU·) include Guadalupe, French Guyana, Martinique, Réunion, St.Pierre/
Miquelon, Mayotte. The TOM (¶7HUULWRLUHV G·2XWUH0HU·) include New Caledonia, French Polynesia,
Wallis/Fortuna and the Austral/Antarctic French Territories.
238
Débats, supra note 2, 2nd session of 4 February 2004, at 180 (Christiane Taubira) (UMP, against).
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prohibited) or traditional (and thus permitted)? “And how about the tika,
… the red dot that young girls, according to the Hindu tradition, wear on
their forehead”, another MP from an Overseas Department asked. “[W]ould
these girls have to remove it before entering class? … You are putting us in an
absurd situation”.239 Rather than exporting its veil obsession to distant lands,
some MPs observed, France had better learn from her territories:240
,QWKH2YHUVHDV'HSDUWPHQWVDQGSDUWLFXODUO\RQWKH5pXQLRQ,VODQG«)UDQFHKDV
succeeded in uniting children with Hindu, Muslim, European, African or Asian
faces on the same soil. There, the minaret stands beside the bells of the church, and
the Tamil koïlou is not marred by the closeness of a synagogue or a Buddhist temple.
« ,Q WKH VFKRROV WKH IDFHV RI WKH FKLOGUHQ UHÁHFW &KLQD $IULFD ,QGLD RU (XURSH
but the veil has never been an issue. Some girls wear it [but] it has never shocked
anybody… .241

Another possible problem of interpreation was raised regarding those
VLJQV ZKLFK DOWKRXJK ¶FRQVSLFXRXVO\ PDQLIHVWLQJ· D UHOLJLRXV DOOHJLDQFH
are nevertheless unconventional in shape and placement. “What will we
say to those who have conspicuously religious tattoos on their hands, their
forearms or their legs?”242 RQH 03 DVNHG 1RW WR PHQWLRQ WKH GLIÀFXOW\ RI
SHUPLWWLQJ ¶FRQVSLFXRXVO\ PDQLIHVWHG· non-religious signs: “How could we
accept a student wearing tattoos or piercings —signs that can certainly be
provocative—while at the same time refusing the cross, the kippa or the
veil?”,243 another politician emphasized. And what about beards? How can
ZHWHOOÀUVWZKHWKHUWKH\DUH¶UHOLJLRXV·RUQRWDQGVHFRQGZKHWKHUWKH\DUH
¶FRQVSLFXRXVO\ZRUQ·RUQRW"´:KDWLVUHDOO\FRQVSLFXRXVWRGD\0LQLVWHULV
the … absurd character of your bill”.244

V. CONCLUSION: THE SYMBOLISM OF STATUTE 228
“Let me ask you a simple question”, Socialist MP Alain Néri told the
239

Ibid, 3rd session of 3 February 2004, at 50 (Huguette Bello) (NR, against).
See also ibid, 2nd session of 5 February 2004, at 253 (Victorin Lurel) (PS, in favour) (“[i]n the Antilles like
RQ5pXQLRQ,VODQGlaïcité LVOLYHGLQDVREHUWHPSHUHGZD\ZLWKRXWUHDOSUREOHPV:HVKRXOGUHÁHFWRQ
this”); ibid, at 250 (Mansour Kamardine) (UMP in favour) (“Mayotte is … a laboratory of what we aim
for at the national level”).
241
Ibid, 3rd session of 3 February 2004, at 100 (René-Paul Victoria) (UMP, in favour).
242
Ibid, 1st session of 5 February 2004, at 231 (Jérôme Rivière) (UMP, in favour).
243
Ibid, 2nd session of 5 February 2004, 262 (Jean-Marc Nesme) (UMP, abstained). See also ibid, 2nd session
RI  )HEUXDU\  DW  eWLHQQH 3LQWH  803 DJDLQVW  ´>L@V LW « QRUPDO 0LQLVWHU WKDW LQ FHUWDLQ
schools, professors and schools administrators have been tolerating caps worn by boys in class for many
years or any other ill-mannered or disrespectful behaviour?”).
244
Ibid, 1st session of 5 February 2004, at 209 (Armand Jung) (NR, against). For similar positions, see ibid,
2nd session of 5 February 2004, at 261 (Jean-Marc Nesme) (UMP, abstained); ibid, 1st session of 5 February
2004, at 229 (Noël Mamère) (NR, against).
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(GXFDWLRQ0LQLVWHUGXULQJWKHGHEDWHV´<RX·UHZHDULQJDWLHWRGD\«EXWDUH
you wearing it in a conspicuous or ostentatious way?” “Conspicuous!”, the
0LQLVWHUUHSOLHG´<RXMXVWOHWLWOLHRQ\RXUVKLUWVR,FRXOGWKLQNLWLVQRWUHDOO\
conspicuous. Others would say it stands out a bit and that it is ostentatious.
As you see, we enter into Byzantine discussions that no longer make sense
ZKHQDVLPSOHZRUGZRXOGVROYHWKHSUREOHP\RXUWLH0LQLVWHULV¶YLVLEOH·³
and by the way very lovely”.245
This parliamentary exchange is emblematic of the interpretative doubts
surrounding Statute 228. Did French MPs ban behaviours (as the adverb
¶FRQVSLFXRXVO\·LPSOLHV RUVLJQV DVWKHOHJLVODWLYHKLVWRU\VXJJHVWV "3HUKDSV
the most surprising aspect of this controversial piece of legislation is that, at
the end of the parliamentary debates, even those MPs who voted for the new
law did not know how to answer that question: “Like many among us”, one
DGPLWWHG´,LPSDWLHQWO\DZDLWWKH&LUFXODUWKDWLVEHLQJGUDIWHGDQGWKDWZLOO
VSHFLI\«WKHREOLJDWLRQVÀ[HGE\WKHVWDWXWHµ246
Yet rather than clarifying the situation, this document arguably complicated
LW IXUWKHU ,VVXHG E\ (GXFDWLRQ 0LQLVWHU )LOORQ LQ 0D\ 247 the Circular
explained that “[t]he signs and clothes that are prohibited are those that lead
someone to be immediately recognized for his or her religious allegiance,
VXFKDVWKH,VODPLFYHLO ZKDWHYHULWVQDPH WKHNLSSDRUDFURVVRIPDQLIHVWO\
excessive dimension”.248 However, it also emphasized that “[t]he statute does
not restrict the right of students to wear discreet religious signs [and] it does
not prohibit those accessories which are commonly worn by students without
UHOLJLRXVVLJQLÀFDQFHµ249:KDW¶GLVFUHHW·PHDQWKRZHYHUWKH0LQLVWHUIDLOHG
WRH[SODLQ%\DGRSWLQJDVROXWLRQWKDWZDVKDOIZD\EHWZHHQ¶YLVLELOLW\·DQG
¶FRQVSLFXRXVQHVV·PRUHRYHUKHDUJXDEO\FRPSURPLVHGWKHDGYDQWDJHVRIWKH
former – clarity and even-handedness towards religions – without attaining
WKDW RI WKH VHFRQG  PRGHUDWLRQ 6R PXFK IRU WKH ODZ ´À[>LQJ@ VRPH FOHDU
simple principles [that are] easy to understand for everyone and on which
VFKRRORIÀFLDOVFDQUHO\µ250
How are French judges interpreting Statute 228? Although this article
focuses on the genesis of Statute 228 rather than on its application by the
245

Ibid, 1st session of 5 February 2004, at 205 (Alain Néri) (PS, in favour).
Ibid, 2nd session of 5 February 2004, at 244 (Jacques Remiller) (UMP, in favour).
247
6HH2'RUG´/DwFLWpjO·eFROH/·2EVFXUH&ODUWpGHOD&LUFXODLUH¶)LOORQ·GX0DLµ>/DLFLVPLQ
6FKRROV7KH2EVFXUH&ODULW\RIWKH¶)LOORQ·&LUFXODURI0D\] (26 July 2004) ADJA at 1523-1529.
248
&LUFXODLUH 5HODWLYH j OD 0LVH HQ °XYUH GH OD /RL Q GX  0DUV  [Circular Relating to the
,PSOHPHQWDWLRQRI/DZQRI0DUFK@ JO, in Application du Principe, supra note 14 at
324-5.
249
Ibid at 325. See also Débats, supra note 1, 2nd session of 3 February 2004, at 18 (Luc Ferry).
250
Débats, ibid at 5 (Jean-Louis Debré). See also ibid, 1st session of 4 February 2004, at 143 (Yves Durand) (PS,
in favour); ibid, 2nd session of 5 February 2004, at 243 (Jacques Remiller) (UMP, in favour).
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courts, the concerns expressed by French politicians in 2004 have only partly
EHHQ VROYHG E\ WKH MXGLFLDU\ ,Q RQH RI LWV ÀUVW GHFLVLRQV DIWHU WKH SDVVDJH
of the new legislation, for instance, the &RQVHLO G·(WDW appeared to adopt a
¶YLVLELOLW\·FULWHULRQDQGSURKLELWHGWKRVHUHOLJLRXVVLJQVWKDWDUHLPPHGLDWHO\
recognizable as such. Ruling that a Sikh boy wearing a turban had been legally
H[SHOOHGIURPVFKRRO)UDQFH·VKLJKHVWDGPLQLVWUDWLYHFRXUWZURWHLQWKDW
Statute 228 had introduced a “new phenomenon” of “negative laïcité”251 which
no longer allows students to manifest their religious convictions in class, even
if those convictions respect the religious beliefs of others. Yet in subsequent
rulings, the Conseil appeared to widen the scope of Statute 228 and argued
that the law prohibits both signs and behaviours: it targets “…those symbols
or clothes which conspicuously manifests a religious allegiance”, the Conseil
wrote, “as well as those that do so PHUHO\DVDUHVXOWRIWKHVWXGHQW·VEHKDYLRXU”.252
Since the student of this case—a girl wearing a Muslim veil— had “steadfastly
refused to withdraw the veil despite repeated requests by school authorities to
do so”,253 the Conseil concluded that she could legally be expelled. This position
was also upheld in subsequent rulings, 254 where the ConseilFRQÀUPHGWKDW
French judges can legitimately assess whether a certain symbol is religious or
QRW D6LNKWXUEDQIRULQVWDQFHZDVUXOHGWREHUHOLJLRXVGHVSLWHWKHSODLQWLII·V
claims that it was cultural).255
,I WKH OHJDO LQWHUSUHWDWLRQ RI 6WDWXWH  KDV EHHQ WRUWXRXV LWV SROLWLFDO
UHDGLQJLVPRUHVWUDLJKWIRUZDUG'HVSLWHLWVUHIHUHQFHWR¶UHOLJLRXVV\PEROV·
this piece of legislation clearly passed as a response to the perceived problems
posed by the Muslim veil in French schools. The genuine issue has always been
the headscarf—certainly not kippas or large crosses—and the parliamentary
GHEDWHVFRQÀUPWKDW)UHQFK03VUHJDUGHGWKLVJDUPHQWDVDSROLWLFDOVLJQRI
sexual oppression. So, the target of Statute 228 was never religious signs in
JHQHUDO EXW WKH ,VODPLF YHLO LQ SDUWLFXODU DQG WKH YHUEDO DFUREDWLFV XVHG LQ
MXVWLI\LQJLWVQHEXORXVYRFDEXODU\UHÁHFWWKLVELDV+DG,VODPQRWEHHQ)UDQFH·V
second religion and had it not been seen as a mounting threat, Jewish kippas
and Christian crosses would still be allowed in French classrooms. Like other
UHOLJLRXVVLJQVWKH\ZHUHWKHFROODWHUDOGDPDJHRI)UHQFKSROLWLFLDQV·DOOHUJLF
UHDFWLRQWRWKH,VODPLFKHDGVFDUIDVLWXDWLRQWKDWHYHQVRPHPHPEHUVRIWKH
Stasi Mission regretted. “We in the Stasi Commission had a far wider aim
than simply banning the Muslim veil at school”, the prominent historian René
5pPRQGWROGPHLQDQLQWHUYLHZ´LQWKDWZHZDQWHGWRDGDSWODwFLWpWR0RGHUQ
251
252
253
254
255

Ibid.
CE, 6 March 2009, 0OOH0\ULDP$, (2009) (emphasis added).
Ibid.
CE, 10 June 2009, 0HW0OOH$, (2009).
CE, 5 December 2007, 06LQJKHW0PH*D]DO, (2007).
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)UDQFH7KHQHZVWDWXWHGRHVQRWGRWKLVLQWKHOHDVW,WGHDOVZLWKDPDUJLQDO
issue while ignoring the fundamental problems, and offers a solution that is
not nearly as serious as the issues at stake”.256
Where does this allergy come from? The history of Statute 228 suggests
WKDW LW LV SDUWO\ WKH UHVXOW RI WKH FRXQWU\·V WXUEXOHQW UHOLJLRXV SDVW DQG WKH
centuries-long contraposition between the République and the Catholic Church,
which resulted in a certain disillusion—if not hostility—towards religion.257
However, it is also to some extent a product of the psychological effect of
HYHQWV OLQNHG WR )UDQFH·V RYHUVHDV H[SHULHQFHV VXFK DV WKH FRORQL]DWLRQ RI
$OJHULDDVZHOODVRI,VODPRSKRELDRIWKH0XVOLPSRSXODWLRQ·VJURZWKDQGRI
WKHDQWL0XVOLPWLGDOZDYHLQWKHZDNHRI6HSWHPEHU´,VODPIULJKWHQVµ a
prominent member of the &RQVHLOG·eWDW told me, “and this law is the expression
of that fright”.258,QRWKHUZRUGV)UDQFHLVJRLQJWKURXJKDQLGHQWLW\FULVLVDQG
the law on religious signs at school is only a symptom of this.259
$ÀQDOOHVVRQFDQEHGUDZQIURPWKHOHJLVODWLYHKLVWRU\RI6WDWXWH,WLV
DQHPLQHQWO\SROLWLFDOHQWHUSULVH³)UHQFKSROLWLFLDQV·SURXGDQVZHUWRZKDW
they regarded as a legal deadlock—and it embodies the triumph of politics
over the law. “The [pre-2004] case law of the &RQVHLO G·eWDW…had the effect
of authorizing certain religious signs as such”, the Education Minister said
during the debates, “[but] from now on [doing so] will no longer be possible”.260
$IWHU WHQ \HDUV RI HIIRUW DQG GLVFXVVLRQ³DQG DIWHU ÀIWHHQ \HDUV RI FRQÁLFW
ZLWKWKHDGPLQLVWUDWLYHMXGJHV³WKHSROLWLFDOFKRLFHÀQDOO\EHFDPHODZDQG
WKH0XVOLPYHLOWRJHWKHUZLWKDQ\RWKHU¶QRQGLVFUHHW·UHOLJLRXVVLJQVLVQRZ
RIÀFLDOO\¶FRQVSLFXRXV·DQGWKXVSURKLELWHG“-·DLSULVPDGécision”, a French

256

+HUPDQ 6DOWRQ ,QWHUYLHZ ZLWK 5 5HPRQG  6HSWHPEHU   DW 4XHVWLRQ  6HH DOVR ibid at
4XHVWLRQ  ´>W@KHPHGLDDQGWKHSROLWLFLDQVHQWLUHO\LJQRUHGWKLVFUXFLDOLVVXH>RILQWHJUDWLQJ)UDQFH·V
minorities] and exclusively concentrated their attention on the veil. That was a mistake. Although the
Stasi Commission gave plenty of indications and suggestions, only one repressive aspect was retained.
Politicians think in the short-term—they worry about the next elections—while the Stasi Commission
tried to think in the long term. That our proposals were not retained is a pity because we missed an
important chance and we risk creating a confrontational situation”).
257
See e.g. J-L. Ormières, Politique et Religion en France>5HOLJLRQDQG3ROLWLFVLQ)UDQFH@ %UX[HOOHVeGLWLRQV
Complexe, 2002) at 216.
258
+HUPDQ6DOWRQ,QWHUYLHZZLWK5(UUHUD 6HSWHPEHU DW
259
A further indication was the approval of another controversial statute in 2005 that required school
programs “[to] acknowledge…the positive role of the French presence in her overseas territories,
especially in Northern Africa...”(´&RORQLVDWLRQ/HV$OpDVG·XQ$OLQpDµ>&RORQL]DWLRQ7KH+D]DUGVRI
a Paragraph], Le Monde (29 Jan 2006)). Although this law was precipitously repealed due to strong
FULWLFLVPIURPWKHIRUPHUFRORQLHVDQG3UHVLGHQW&KLUDF·VHPEDUUDVVHGFKDQJHRIKHDUWLWLVHPEOHPDWLF
RIWKHFRXQWU\·VDQ[LHW\RYHULWVSDVWDQGLWVIXWXUH “Colonisation: Chirac Evite un Débat au Parlement”
[Colonization: Chirac Avoids a Parlimentary Debate], Le Monde -DQ ,QGHHGDVVXJJHVWHGE\
one author, Statute 228 can be seen as the by-product of a fear that pervades French society (C. Lambert,
La Société de la Peur [A Society of Fear] (France: Plon Parution, 2005)).
260
Débats, supra note 1, 1st session of 4 February 2004, at 113 (Luc Ferry).
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minister stated in the 19th century. “)DLWHVHQWUHUOHVMXULVWHVµ261 A hundred years
later, the approach adopted by his colleagues does not seem to be substantially
different.

261
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